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1 . Mon

t

ana laws and regulati ons for surface coal mining and f o

r

coal prospecting

Copies of the following existing statutes are contained in Appendix
A of Montana's Permanent Program submittal:

The Montana Strip and Underground Mine Reclamation Act
(Part 2, Chapter 4, Title 82, MCA)

The Montana Strip and Underground Mine Siting Act
(Part 1, Chapter 4, Title 82, MCA)

The Montana Coal Conservation Act (Part 1, Chapter 3,
Title 82, MCA)

The Montana Department of State Lands' Rules and
Regulations adopted pursuant to the Montana Strip and
Underground Mine Reclamation Act (ARM, Title 26, Chapter
10, Subchapter 10)

The Montana Department of State Lands' Rules and
Regulations adopted pursuant to the Montana Strip and
Underground Mine Siting Act (ARM, Title 26, Chaprer 10,
Subchapter 18)

The Montana Department of State Lands' Rules and Regulations
adopted pursuant to the Montana Coal Conservation Act
(ARM, Title 26, Chapter 10, Subchapter 14)

The 1979 Montana Legislature passed three bills amending the Montana
Strip and Underground Mine Reclamation Act (see Section 3) . These three
bills include the following and may also be found in Appendix A.

House Bill 739 (Chapter 196, Laws of 1979)
House Bill 406 (Chapter 172, Laws of 1979)
Senate Bill 515 (Chapter 550, Laws of 1979)

The first two of these laws became effective on July 1, 1979.
Chapter 550. becomes effective upon OSM ' s approval of Montana's
permanent regulatory program. The Montana Coal Conservation Act was
made part of the Montana Strip and Underground Mine Reclamation Act
as a result of the passage of Chapter 550.

Lastly, on July 16, 1979, the Montana Department of State Lands
adopted new rules pursuant to the Montana Strip and Underground
Mine Reclamation Act and Chapter 550. These may also be found in
Appendix A. With the exception of Rules XVI and XXI which will become
effective in the near future (as soon as they are published) these
rules will become effective at the same time as Chapter 550.

-1-
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2. Other state laws and regulati ons affecting coal prospecting and mining in

$ Montana [TcTCFR 731T14TdT)

Other state laws and regulations directly affecting the regulation of coal

exploration and surface coal mining and reclamation operations in Montana are
listed below:

Article II of the Montana Constitution
Section 9 - Right to Know
Section 11 - Disposition of Public Trust Land

Section 1-1-204 MCA - General provisions for use of Montana Codes. Terms
denoting state of mind.

Section 1-1-302 MCA - General laws and definitions of Montana Codes. Computation
of time.

Title 27, Chapter 19, Part 3 MCA - Provisions for injunctions.

Section 76-1-113 MCA - Preventing a planning board from zoning against mining.

Section 76-2-209 MCA - Preventing County Commissioners from zoning against mining.

Section 77-2-313 MCA - Designating certain state lands subject to taxation.

Section 77-2-231 MCA - Allowing the sale of state lands.

Section 45-12-312 MCA - Accountability for conduct of a corporation.

Title 82, Chapter 4, Part 4 MCA - Montana Opencut Mining Act.

Title 82, Chapter 4, Part 3 MCA - Montana Hard Rock Mining Act.

Title 2, Chapter 15, Part 32 MCA - Formation of the Department of State Lands.

Title 75, Chapter 2 MCA - The Clean Air Act of Montana.

Title 75, Chapter 5 MCA - The Montana Water Quality Act.

Title 2, Chapter 4, Part 6 MCA - Contested cases.

Title 2, Chapter 4, Part 7 MCA - Judicial review.

ARM Title 16, Chapter 14, Subchapter 10 - The Montana Department of Health
and Environmental Sciences rules adopted pursuant to the Montana Water
Quality Act.

ARM Title 16, Chapter 14, Subchapter 1 - The Montana Department of Health and

Environmental Sciences rules adopted pursuant to the Clean Air Act of
Montana

.

| Copies of each of these laws and regulations may be found in Appendix B of this
w permanent program submittal.
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3. Chie f

l

egal officers opinion [3 CFR 731.14(c)]

On the following page is a copy of the Department of State Lands'

chief legal officers opinion indicating that Montana has or will have the

authority to implement, administer and enforce a permanent coal

program in compliance with P.L. 95-87 and 30 CFR Chapter VII.

Included by reference as a part of this opinion is a section by

section comparison of Montana's coal reclamation laws and rules, as

amended, with P.L. 95-87 and 30 CFR Chapter VII. This section by

section comparison is found in Appendix C.

v
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July 30, 1979

Mr. Donald Crane
Director, Region V
Office of Surface Mining
Dept. of the Interior
Old Post Of fice—downtown
1823 Stout Street, Rm. 270
Denver, Colorado 80202

Dear Mr. Crane:

Thirty C.F.R. 731.14(c) requires that a state permanent program
submission contain an opinion of the state attorney general or the
regulatory authority's chief legal officer indicating that the state
has or will have authority to implement, administer, and enforce a
program in compliance with P.L. 95-87 and 30 C.F.R, Chapter VII. As
chief legal officer for the Department of State Lands, I am submitting
this opinion to fulfill that requirement. By this reference Appendix
C of the Montana Permanent Program submittal is incorporated herein.

As you are aware, Montana's basic coal mine regulatory statute is
the Montana Strip and Underground Mine Reclamation Act, which is contained
in Part 2, Chapter 4, Title 82, Montana Code Annotated (M.C.A.). The
19 79 Montana Legislature passed three bills amending that act. In
H.B. 739 (Chapter 196, Laws of 1979), it made certain housekeeping
changes. In H.B. 406 (Chapter 172, Laws of 1979), it allowed for
alternate revegetation . In S.B. 515 (Chapter 550, Laws of 1979), it
revised the act to comply with Public Law 95-87. The first two of these
laws became effective on July 1, 1979. Chapter 550 becomes effective
upon OSM's approval of Montana's permanent regulatory program.
Therefore, the comparison of the Montana statute to- the federal
statute, which is contained in Appendix C, references the act as
amended by those three laws. The comparison demonstrates that, upon
federal approval of its program, Montana under its law will have the
same or more extensive authority than the Office of Surface Mining
under Public Law 95-87.

"AN EQUAL OPPORTUNITY EMPLOYER"





July 30, 19 79
Mr. Donald Crane
Page Two

Also included in Appendix C is a comparison of the state law and
rules to the federal rules. The state rules referenced to were
adopted on July 16, 19 79. With the exception of Rules XVI and XXI,
which will become effective in the near future, these rules become
effective at the same time as Chapter 550. As demonstrated in the
comparison, the state rules, along with certain portions of the
Montana act which have not been repeated in the rules, provide a
regulatory scheme consistent with the federal regulations.

Therefore, it is my opinion that, pursuant to the Montana Strip
and Underground Mine Reclamation Act as amended by the 19 79 Montana
Legislature, and Rules I through XXXI contained in Appendix C, the
Department of State Lands will, upon approval of Montana's permanent
regulatory program by the Office of Surface Mining, have authority
to implement, administer, and enforce a program and to regulate coal
exploration and surface coal mining and reclamation operations in
accordance with Public Law 95-87 and consistent with 30 C.F.R.,
Chapter VII. :

Sincerely

,

John F. North, Chief
Legal Counsel
Department of State Lands

lw

-5-



r



4. Governor's letter designating state regulatory authority
TT0~CF"R 731.14 (d) ]

On the following page is a copy of a letter from the Governor
of Montana to the Director of OSM designating the Montana Department of
State Lands as the state regulatory authority for Montana and
authorizing the Department to receive and administer grants under
30 CFR 725 and 30 CFR 740.

-6-
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Office of (Lhe Q3a
l

ui:rnor

"HOMA5 L. JUDGE February 23 5 1978

Mr. Walter N.. Heine, Director
Office of Surface Mining
Department of Interior
Room 73^8
Washington, D.C. 20 20*1

Dear Mr. Heine

,

On January 20, 1978, I designated the Montana Department of
State Lands as the state agency to enforce the Initial
Regulatory Period performance standards of the Surface
Mining Control and Reclamation Act of 1977- As required
by this Act and the Department of Interior rules adopted
pursuant to the Act, I appoint the Department of State Lands
to be the state agency to:

1. Submit grant applications, and to receive and
administer grants as described. In Part 725 of
the Initial Regulatory Period Rules. Part 725
concerns reimbursement to the states for the
costs of enforcing the initial performance
standards

.

2. Submit grant applications and to receive and
administer grants as described in Part 7^0 of
the Initial Regulatory Period Rules. Part 7^0
concerns grants to states to:

Ca) Develop state programs for the regulation
and control of surface coal mining and
reclamation operation;

(b) Administer and enforce State programs for .

the regulation and control of surface coal
mining and reclamation operations; and

(c) Administer cooperative agreements for State
regulation of surface coal mining and reclamation
operations on Federal lands.

-7-
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I- desi-^atin^ the Montana Department of Stale Lands as

the adrni-istering agency, it must be understood that the

D-cartmert of Health and Environmental Sciences and possioly

other- state agencies will be consulted and reimbursed for

their part in enforcing the Surface Mining Control and

Reclamation Act in Montana.

Leo Berry a Jr., the Commissioner of the Department of

State Lands, is Montana' a point of contact regarding grants

and all other provisions of this Act.

Sincerely,

THOMAS L. JUDGE
Governor

I
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5. Structural organi zation and coal program_ duties of the Montana
Department of State Lands and Department of Health, and Environmental

Scienc es

A structural organization chart indicating the lines of authority
within the Department of State Lands is shown in Figure I. Authority
generally flows from staff members to Bureau Chief to Division Administrator
to the Commissioner. A listing of departmental positions involved
with Montana's coal program and their duties are shown in Table 1.

The State Board of Land Commissioners (Board) consists of the *

Governor, the Attorney General, Superintendent of Public Instruction,
State Auditor and Secretary of State. The Department of State Lands
(DSL) acts under the direction of the Board and administers the laws
charged to the Board. The State Lands' Commissioner is the Chief
Administrative Officer of the Department. The Board of Land
Commissioners delegated all of its permitting and enforcement authority
with regards to Montana's mined land reclamation statutes to the Commissioner
of State Lands. The Commissioner is appointed by and serves at the
pleasure of the Governor.

DSL has two primary duties; one is the management of state-owned
lands, the second is administration of state and federal mined land
reclamation statutes. In accordance with such duties > the Department
is organized into a Land Administration Division, a Reclamation
Division and a Centralized Services Division. The Department of State
Lands was appointed by the Governor as the state regulatory authority
to implement P.L. 95-87 (see Section 4)

.

DSL's Land Administration Division oversees the leasing, sale,
exchange, improvements, and overall management of state-owned lands.

DSL's Centralized Services Division handles the processing of lease
and royalty payments on state lands. It is also responsible for such
Departmental business as accounting, budgeting, and the processing of
employee pay and benefits. The Centralized Services Division administers
OSM grant monies for the Reclamation Division and assists the Reclamation
Division in budgeting.

The Reclamation Division of DSL administers Montana's mined land
reclamation statutes including the Montana Strip and Underground Mine
Reclamation Act (coal and uranium) , the Montana Strip and Underground
Mine Siting Act (coal and uranium), the Montana Opencut Mining Act (sand,
gravel, scoria, bentonite, clay and phosphate) and the Montana Hard
Rock Mining Act. Copies of Montana's coal reclamation statutes are
included in Appendix A.

In addition to the three divisions, the Commissioner of State
Lands Department has a special staff that currently includes an
administrative officer III, an administrative officer in charge of
environmental assessments, 4 environmental planners, two attorneys,
an administrative secretary, administrative aide, and a clerk typist.
Members of the Commissioner's staff involved with Montana's coal
reclamation program and their duties are shown on Table 1.

-9-
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Table 1 - Existing and Proposed Montana State Program Staff [30 CFR 731.14(1)]
(all positions are fil'ed on August 3, 1979 unless otherwise noted)

I Minimum Educat i on i I

^
Pay Classification _J and Experience

|

Friir.ary Function in Coal Program 1 Other

DEPARTMENT OF STATE LANDS
. i

Commissioner's staff

Commissioner, D.S.L. Appointed by Governor
I
Chief executive officer of Dept., signs all

1 np rn ire

Lawyer III Law degree I Chief legal counsel, statute and rule drafting,
v i n 1 3 n" n n q ^ n H n ; i n 1 1 P n n t~ "i P e *

r
*

•

Admin. Officer III B.S. in

and 2

nat. res. field
yrs. experience

| Admin, environmental assessment program
1
1

Reclamation Division

Admin., Reclamation Division
| B.S. in

and 3

nat. res. field
yrs. exper.

A^mi' n rnal nrnt>ram T*Pf*r~irriTTipn.'i.j}t''iririQ tn PnnirTn"

sioner, OSM liaison
Asst. Admin., Reclamation 1

Div.
|

B.S. in
and 3

nat. res. field
yrs. exper.

r)pc.ionpt~'ion nf 1 snH ^ iT'^n'it'pVilp n r n t~ p m u i 1 ri
~

life biologist, inspections, OSM liaison
O^M fnnrlpfi\_/ i_) . 1 L U 11 U L U

pos i t ion

Admin. Aide II High school educ. and
2 yrs. secretary exp.

A/'lTT»'fT~L'icr''r":3fTA7o cr>r ro t a ru
| rtU ullllla UdL 1 Vc cLdl.jf

|

1 1

Clerk Typist III (1/2 time) 1 High school educ,
typing skill

|
Llcl N L y pi. o L 111 ncltUd UHILC

|

1 1

VyOIi 1 UIIUCU

posi t ion

Clerk Typist III (1/2 time)
|
High school educ,

typing skill

C 1 r~> i~V f \7 r> l q f" "in R i 1 1 i n o c o f f i r p

1 1

OSM fundedU al 1 I uuucu
posi t ion

Chief, Coal & Uranium Bureau | B.S. in

and 3

nat. res. field
yrs. exper.

Cnnr^iriaf oc no rm i t" r p \7 i cu -a nrl i n c n o r f" i rin c dQMUUUi. U llld Leo Uc 1 hi 1 L IcvicW dllLl 1 llo JCL L 1 Ullo j \J Ol. i

liaison, rule drafting \
Mine Reel.

Coal and
Inspector
Uranium

V, I Engineei
i yr.

'ing degree and
exper.

Vi hp ono i neon' no n o rn i f rp\n' pu i n enpr t i nn c
|

lil tic Lllg J. ilccl 1 llli y t ' t_ l 1 J Jl L LCVJ.t-Wj llibl'CL L lUllO j

SOAP
I

Mine Reel.
Coal and

Inspector
Uranium

IV,
1
B.S. in

and 3

nat. res. field
yrs. exper.

O f f i r p <;imprui Qnr Rill-Trioc nrn^npr r i riO rpvipuwj.j.j.uc ou^>c.j. vj,ok>i i> J.n l "go
j

p*i>^oj-'crv,i.iij_
l

i c v j. c w
|

and inspections 1

Mine Reel.

Coal and

Inspector
Ur an i um

iv, ~T B.S. in

and 3

nat. res. field
yrs. exper.

Soil scientist, permit review, inspections, SOAP
|

__ , 1

Mine Keel.
Coal and

Inspector
Urani um

~ivT 7 B."s. in

and 3

nat. res. field
yrs. exper.

AHni n a nannnnpn tti t n p Ij^nH rpp 1 t o o 7*

m

fiUUli !!• a Uo i lUUllCU 111 1 1 i C Id nU 1. vr ' L • t o

1

OSM funded

posi tion
Mine Reel.

Coal and
Inspector
Uranium

in,
I B.S. in

and 2

nat. res. field
yrs. exper.

MuHrADpnl riO i t~io rm "it" rp\n' pu i n c ^ p r f i nn c CHAP 1tl> U J U^LUl 1 o L j L'L 1 11! 1 L LCVlcWj AlloL2t:v_l.i*JiIOj O \J rtX
|

1

Mine Reel.
Coal and

Inspector
Uranium

in,
1 B.S. in

and 2

nat. res. field
yrs. exper.

Hvdorgeologist
,
permit review, inspections, SOAP

|

1

Mine Reel.

Coal and
Inspector
Uranium

in,
1 B.S. in

and 2

nat. res. field
yrs. exper.

Q n i 1 n n i*} ri 1 ant" cr, 'ic>rit"'icf' normi t r p i/ i ^»t.tJUll . , plall L 1
1 1 L ) M j L^ClillXL 2 t: V J. t-W j

i ncTipr t i one *\HAP

OSM fnnrlpd

UUM L 1 UU
Mine Reel.

Coal and

Inspector
Uranium

ii,
1 B.S. in

and 1

nat. res. field
yr. exper.

Range sciences, prospecting review and
1 lib L'CL. L 1 Ullb

Mine Reel.

Coal and
Inspector
Uranium

ii,
1 B.S. in

and 1

~l
nat. res. field
yr. exper.

1

1
1

Blasting specialist, permit review, inspections
|

1

1

L/Ui xeiiLiy vacant.

To be funded
by an OSM per-
manent program

Mine Reel.
Coal and

Inspector
Uranium

i,
1 B.S. in nat. res. field

1

flpnl op i for nrn^nprf inc dp rm it" fpvi'pw ^nd i

inspections
1

Mine Reel.
Coal and

Inspector
Uranium

i,
1
B.S. in

1

nat. res. field

1

1

~T
Either wildlife biologist, or plant ecologist

1

1

Currently vacant
To be funded
by an OSM per-

manent program
Administrative Assistant

! B.A. or B.S. degree Permit analyst, prospecting review and inspectionl

Centralized Services Division

Account 11 B.A. in account ing Accounting, cost flow analysis !

Payroll Clerk I H.S. educ. and 2 yrs.
exper

.

Payroll clerk |

1

Accounting Tech I H.S. educ. Processing travel claims and paying bills
I

DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES

Air Quality Bureau

i | 1 Currently vacant
Sanitary engineer

| Engineering degree and | Air quality specialist, permit review, | To be funded
I 1 yr. exper.

|
inspections I by an OSM per-

. I
J | manent program
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The Reclamation Division has administered the initial regulatory
program of P.L. 95-87 since February 3, 1978, and it is responsible
for developing and administering the permanent regulatory program.
The Reclamation Division is also responsible for carrying out the
provisions of a Cooperative Agreement with the Department of Interior
to regulate surface coal mining operations on Federal lands. This
agreement was signed by the Governor of Montana, the Commissioner of
State Lands and the Secretary of Interior on October 18, 1978v Lastly,
the Reclamation Division is responsible for developing and administering
Montana's Abandoned Mine Land Reclamation Program (AML) .

#

Structural organization charts indicating the lines of authority
for the Department of Health and Environmental Sciences (DHES) and of
the Environmental Sciences Division of DHES are shown on Figures 2 and
3. A copy of an interagency agreement between DHES and DSL with
regards to the administration of Montana's coal program is included
in Section 6

.

The Department of Health and Environmental Sciences (DHES) has a
small, but important role to play in the administration of Montana's
coal program. The Department of State Lands (DSL) depends upon the DHES
Laboratory Division to analyze water quality samples collected from
drainageways , sediment ponds and other areas on or adjacent to coal
mines. DSL inspectors have been trained in the proper techniques for
collecting and preserving water samples so that it is not necessary for
a DHES inspector to be present at the mine site in order for a water
quality sample to be collected. Water quality samples are reported
back to DSL's Reclamation Division which then takes appropriate action
under the Montana Strip and Underground Mine Reclamation Act. No changes
are expected in this process when the permanent program goes into effect.
The Laboratory Division is the only part of DHES that now has a direct
role to play in the administration of Montana's coal program.

The Water Quality and Air Quality Bureau of the Environmental
Sciences Division of DHES have duties independent of the Department of
State Lands, with regards to enforcing environmental standards at Montana's
coal mines.

The Water Quality Bureau of DHES enforces .the Montana Water Quality
Act (see Appendix B) and pursuant rules by issuing Montana Pollutant
Discharges Elimination System (MPDES) permits for coal mine discharges.
Coal companies are required to self monitor in accordance with their
MPDES permits. In addition, Water Quality Bureau inspectors periodically
spot check mine discharges for MPDES permit compliance. Copies of all
water quality sampling results pursuant to an MPDES permit are sent to
both DHES and the Department of State Lands by the coal company. As
previously stated, each agency takes separate enforcement action
with regards to water quality noncompliances.

The Water Quality Bureau of DHES has a Permits and Enforcement
Section which handles surveillance through inspections and wastewater
monitoring, wastewater discharge permits to surface waters, and enforce-
ment coordination. The permits section is headed by a sanitary engineer
and he has a chemist who works on enforcement coordination, a chemist
who assists on permit issuance and a biologist who does the monitoring
and inspections. Support is provided by the a Bureau water resources
engineer experienced in hydrogeology , an EPA environmental engineer,
and the Legal and Chemistry Divisions of DHES.

-12-
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Figure 3-- Montana Department of Health and invironmental Sciences

ENVIPOMvENTAL SCIENCES DIVTSICN
Board of Health Building
Helena, Montana 59601

Thomas L. Judge, Governor

Montana Department of Health and Environmental Sciences
Arthur C. Knight, F.C.C.P. , M.D., Director

Telephone: 449-2544

John W. Bartlett
Deputy Director

Telephone: 449-2544

Legal Division
v~~ Telephone: 449-2630

ENVIRONMENTAL SCIENCES DIVISION
Donald G. Willems, P.E., Adrrdnistrator

Telephone: 449-3946

Water Quality Bureau
Steven L. Pilcher, Chief
Telephone: 449-2406

Occupational Health Bureau
Larry L. Lloyd, Chief
Telephone: 449-3671

Air Quality Bureau
Mike Poach, P.E. , Chief
Telephone: 449-3454

Solid Waste r!anagement Bureau
Duane Robertson, R.S., Chief
Telephone: 449-2821

Food & Consumer Safety Bureau
Vern Sloulin, R.S., Chief
Telephone: 449-2408

Subdivision Bureau
Ed Casne, P.E., Chief
Telephone: 449-3946

Sections

:

Fiscal Control Environmental Impact Statements
Dennis Thurston, Head Thomas Ellerhoff , Head
Telephone: 449-3454 Telephone: 449-3946

Branch Offices:—
n —

r

Kalispell Billings

Wilbur Aikin, P.E., Water Quality &

Branch Office Manager
3 Sunset Plaza
Kalispell, Montana 59901
Telephone: 755-5521

Stan Strom, Subdivision

Telephone: 755-5521 -14-

Harry Keltz, P.E., Air Quality &

Branch Office Manager
3304 Second Avenue North
Billings, Montana 59101
Telephone: 252-5697

Frank Gessaman, R.S., Food

Telephone : 252-5697
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The Air Quality Bureau of DHES enforces the Montana Clean Air Act
and regulations adopted pursuant to this Act (for copies see Appendix
B) . In addition, the Air Quality Bureau has submitted a state
implementation plan to the E.P.A. for approval pursuant to the Federal
Clean Air Act.

The Air Quality Bureau of DHES has an Engineering Section which
includes four sanitary engineers and a planner. Their primary
responsibility is to assess new source permit applications , develop
and implement a comprehensive plan for air pollution control and review
variance requests. Their Monitoring and Enforcement Section includes
six environmental specialists and two equipment repair specialists.
The environmental specialists have varied professional backgrounds
in the physical and biological sciences. Technical assistance is also
provided by a meterologist and a statistical technician. Support is
also provided by the Legal and Chemistry Divisions of DHES. One
additional position, an air quality specialist, would be added to the
DHES staff for the administration of the permanent program. A
description of the duties of this position may be found in Section 9.

The Environmental Sciences Division of DHES has a field office
in Billings staffed by engineers, a chemist and a biologist. These
individuals do most of the DHES field work in eastern Montana.

-15-





6. Intragency agreement regarding Montana's coal program
p¥~!5firT3iTl4TfTT

On the following page is a copy of a letter from the Commissioner
of the Montana Department of State Lands to the Deputy Director of the
Montana Department of Health and Environmental Sciences (DHES) describing
the role that the DHES plays in the administration of Montana's
coal program.

-16-
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July 27, 1979

Mr. John W. Bartlett
Deputy Director
Montana Department of
Health & Environmental Sciences

Cogswell Building
Capitol Station
Helena, Montana 59601

THOMAS L. JUDGE. GOVERNOR

LEO BERRY. COMMISSIONER

Dear John;

For several years, the Department of State Lands has brought
water quality samples collected from mine areas to the Department
of Health's Laboratory Division is to be analyzed. Results are
reported to this agency which then takes appropriate action under
Montana mined land reclamation statutues should a violation of a
statute have occurred. Both Montana's Cooperative Agreement with
the Department of the Interior for the regulation of coal mine
reclamation on Federal Lands and our proposed permanent regulatory
program for the administration of the Federal Strip Mining Act
require that Montana has adequate laboratory facilities to analyze
water quality samples. Accordingly, I wish to affirm that our
working relationship with Health's Laboratory Division will continue.

A related matter is that pursuant to our proposed permanent
coal program, this Department will apply for funding from the
Department of Interior for an air quality specialist. Such a
specialist is required as a result of changes in the Montana Strip
and Underground Mine Reclamation Act approved by the 1979
legislature and prompted by Montana's desire to retain state control
over the regulation of coal mine reclamation in this state.
The specialist's duties would include review of air quality control
measures and air quality monitoring at each of Montana's coal
mines. For the sake of government efficiency, we would like to have
the air quality specialist hired by your agency (providing an
FTE is available) and assigned to the Department of State Lands.
We would be able to provide office space for such an individual.

It is understood, that the Department of Health and
Environmental Sciences will continue to enforce all state air and
water quality statutes as they apply to coal strip mining.

-17-
"AN EQUAL OPPORTUNITY EMPLOYER" ^IS^ 6



1



Mr. John W. Bartlett
Page -2-

If you concur with the statement in this letter, please
sign on the line below and thanks for your assistance in helping
this agency administer Montana's mined land reclamation statutes.

Sincerely -n

Commissioner
ate Lands

*

A

John Bartlett^ Deputy Director
Department of Health & Environmental
Sciences

Date

v

BH : lw

c : Brace Kayden
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A C. Knight, M.D..F C.C.P.

Director

August 3, 1979

Leo Berry, Jr.

Commissioner
Department of State Lands
Capitol Station
Helena, MT 59601 RE: Federal Strip Mining Act

Dear Leo:

I have reviewed your request for continued laboratory^ support and
the use of an air specialist with various individuals and bureaus
within the Department of Health. The cooperative agreement whereby
Health's laboratory division analyzes water quality samples for the
Department of State Lands can continue as it has. Our laboratory
has the capability to meet most requirements for the analysis of
water quality samples.

Your request to fund an air quality specialist to be hired by the
Department of Health has been reviewed by the Air Quality Bureau.
It is our understanding that the individual for this proposed
position would be hired by the Department of Health and funded and
housed by the Department of State Lands. The position would receive
general direction, guidance and training from the Air Quality Bureau,
but day to day direction would be administered by State Lands. Ulti-
mately, however, the enforcement of any air quality regulation or
standards would be through the Air Quality Bureau under authority
delegated by the State and Federal Clean Air Acts and that the
individual would act as the agent for the Bureau in this regard.

We believe that the individual should be an engineer, the minimum
starting level of a grade 15. The position would be responsible for
the review of air quality control and monitoring needs under the
Federal Strip Mining Act and also implement the permit requirements of
the Montana Clean Air Act on coal mines. We agree with you that this
provides an efficient and integrated approach in meeting both of our
responsibil i ties

.

If our understanding of the needs and requirements are mutual, we will
utilize the modified FTE that has been agreed upon with the Office of

Budget and Program Planning.

-19-
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Leo Berry, J r

.

August 3, 1979

Page 2

I have attempted to clarify my understanding of your letter of

July 27, 1979, to me. If my understanding is correct as outlined
in this letter, then I concur with your statements and the Department
of Health will provide support to the Department of State Lands in

the analysis of water quality samples and the employment of an air

quality engineer.

Sincerely,

John W. Bartlett
Deputy Director

pmd

-20-
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7 • Narrative descrip ti on of Montana's proposed permanent program (3 CFR 731.14(g))

Program areas discussed in this section follow 30 CFR 731.14(g)(1) through
30 CFR 731 . 14(g) ( 16) . The section is referenced to applicable portions of the

Montana Strip and Underground Mine Reclamation Act and the Department's perma-
nent program rules. When referencing a portion of the Montana Act amended by
Senate Bill 515, "SB 515" is placed in parenthesis after the reference. Copies
of all State laws and rules referenced in this section are found in Appendix A.

Should the reader wish to find a cross reference to corresponding portions
of P.L. 95-87 or 30 CFR, Chapter VII, these may be found by checking Appendix C.

a . Receipt, review and decision on permit applications

1. Coal exploration

All coal prospecting activities in Montana must be permitted, regardless
of the amount of coal removed (82-4-226 MCA). Prospecting is defined in
82-4-203 MCA. A prospecting application must be submitted in accordance with
82-4-226(2) and Rule XIX. A fee of $100 must be submitted with each application.
After an application is received, the proposed area is inspected and the appli-
cation is reviewed by a departmental staff member to ensure compliance with
82-4-226 MCA and Rule XIX. Where problem situations are anticipated, the appli-
cation is also reviewed for compliance with the Act and Rules by other appropriate
members of DSL's technical staff. As a result of the application review and the

on-site inspection, the department has the following options:

1 . Approve the permi

t

2. Deny the permit

3. Deny selected portions of the permit

If selected drill hole sites are unacceptable because they do not meet the
criteria in the Act or the Rules, the applicant is usually allowed to relocate
the holes in a more acceptable location.

An environmental assessment is written for each prospecting permit application.
This is an in-house decision-making document. Prior to permit issuance, each
drill hole must also be bonded according to a progressive bonding schedule (see
Section 7c). Prospecting permit areas are inspected at irregular intervals to
ensure compliance with Montana's Act and Rules. DSL's primary concern during
such inspections is to ensure that the holes have been plugged, regraded and
properly reseeded.

During the permit period, a permittee must submit monthly reports as outlined
in Rule XIX(3)(a) and an annual report as outlined in Rule XXI. A prospecting
permit is issued for one year and may be renewed.

4
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If the permittee wishes to renew a prospecting permit, renewal must be

requested at least 30 days but not more than 60 days prior to the expiration
date. A renewal request must include the requirements outlined in Rule XIX (4).

An environmental assessment is also prepared for prospecting permit renewals;

however, no permit fee is required.

A prospecting permit may be amended to increase the number of holes on a

permit or for hole relocation. A request for an amendment must contain the

same information as the original application. Review procedures for an amend-

ment are the same as those for the original permit.

Applications to prospect for more than 250 tons will be handled in the
same manner as an application for a strip or underground mine operation. Review,

renewal, revision and amendment procedures for such applications are outlined

in Rule III and are the same as for a mining permit.

2. Coal mining

Applications for strip or underground mining operations must be submitted
in accordance with 82-4-222 MCA and Rule II. "Operation" is defined in 82-4-203

MCA (SB 515). A fee of $50 must be submitted with each permit application.
Applications are reviewed by the department's technical staff as outlined in

Rule III (l)(e). Permit applications are reviewed simultaneously for completeness
and acceptability, and each professional on the technical staff (see Table 1)

reviews that portion of an application within his or her expertise. Applications
are "complete" when all the permit application information required by Montana's
law and pursuant rules and regulations have been submitted to the department.
All data must be of such quality and quantity that further information is not
required in order to make a permit decision.

Where a permit application proposes the mining of federal lands, review is

conducted pursuant to Montana's existing cooperative agreement with the Depart-
ment of Interior and the appended Protocol Agreement (See 30 CFR 211 in Appendix
E). This cooperative agreement will be modified pursuant to Section 523(c) of
P.L. 95-87 after approval of Montana's permanent regulatory program.

Applications involving federal coal are currently reviewed jointly with
0SM and OSM's comments on an application are included in the final deficiency
letter which DSL sends to an applicant. If the application does not contain
federal coal, the department's deficiency letter is sent directly to the
applicant. 0SM receives a copy of all coal permits issued by DSL. All deficiency
letters are sent to an applicant by certified mail.

When deficient or unacceptable portions of an application must be revised,
revisions must be submitted in the form of replacement pages to the original
application, with the date of revision indicated. Revised applications are
reviewed in the same fashion as original applications.

After an application is found to be complete, a decision must be made within
240 days (8 2-4-231 MCA). The department must either approve or deny an appli-
cation as outlined in 82-4-231 (2) MCA (SB 515) and Rule 1 1 1(2) (e) . Permit
selective denial criteria are found in 82-4-227 MCA (SB 515). Permits are
issued for 5-year periods and may be renewed.

-22-
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During the term of a permit, the permit is periodically reviewed in

accordance with Rule 111(2). Such reviews are conducted by DSL's technical
staff.

An operator may apply to add or delete acreage to an approved permit as
outlined in 82-4-225 MCA (SB 515) and Rule 111(5). The review procedures
for an application to add acreage are the same as those for the initial
application.

Permit revisions fall into two categories: major and minor. Major
revisions are defined in Rule 1(37) and are subject to all the provisions
of Rule III(l). Major revisions are reviewed by those individuals on the
technical staff whose areas of expertise are involved in the revision. A

minor revision is reviewed by the person or persons whose professional exper-
tise is involved, or by the bureau chief if the revision is purely adminis-
trative.

Permit renewals are made in accordance with 82-4-221 MCA and Rule 111(4)
and must be submitted between 30 and 60 days of the permit anniversary date.
Renewals are reviewed by the entire technical staff.

Bonding requirements for coal permits are described in Section 7c.

The Department of State Lands prepares environmental impact statements on
all coal mine permit decisions that constitute a major action of State govern-
ment that would have a significant effect on the quality of the human environ-
ment. Impact statements are prepared in accordance with Chapter 1, Title 75,

MCA. An in-house preliminary environmental review is often prepared to
determine whether or not an environmental impact statement is necessary.
Impact statements for mine proposals involving federal lands are often
prepared jointly with the Department of Interior.

Departmental inspection and monitoring procedures for coal mines are
described in Section 7d.

b . Assessing fees for permit applications

An applicant for a coal prospecting permit must submit a $100

application fee pursuant to 82-4-226 MCA. This fee may be used
as a credit towards a mining permit if the area covered by the

prospecting permit becomes covered by a valid surface or under-

ground mining permit obtained before or at the time the

prospecting permit expires. No fees are required for prospecting
permit renewals or permit amendments.

An applicant for a coal mining permit must submit a $50.00
application fee pursuant to 82-4-223 MCA. No fees are required
for either minor permit revisions or for permit renewals* however,
a $50 fee is required for major revisions (see 82-4-221, S.B.

515) and permit amendments (see 82-4-225, S.B. 515).

-23-
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c . Bondin g procedures and liability insurance

1 . Bonding procedures

Montana's coal program bonding and bond release procedures
are clearly described in Sections 82-4-223, and 82-4-235, MCA (S.B.
515) and Section 82-4-240 MCA. Rule XX of the permanent program
rules expands upon the procedures authorized by these Sections
of the Act.

To ensure that the conditions of a coal prospecting or mining
permit are carried out, a performance bond must be filed with
the permit application for an amount based on the characteristics
of the area to be mined (82-4-223, S.B. 515) MCA). Bonding
rates are determined by DSL and bonds are filed with DSL. A
performance bond may be neither less than $200 nor more than
$10,000 provided that such an amount is not less than the amount
required for the state to undertake the work described in the
reclamation plan. Because of this provision, performance bonds
for some mine areas have been as high as $16,000 per acre with
the average being about $4,000 per acre. DSL has established
3 separate levels for bonding different coal mine areas:
mining? facilities and associated disturbance. ,

For a prospecting permit application, bonds are set on a
"dollars per hole basis". The general departmental guidelines
for drill hole bonding is as follows:

$2,500 for first hole;
$l,000/hole for next 4 holes;
$500/hole for next 10 holes; and
$100/hole for all holes thereafter.

When mud pit excavations are necessary, an extra bond of $100
is set for each excavation. General procedures for the determination
of bond amounts are given in paragraph 2 of Rule XX.

DSL may accept a collateral bond, certificate of deposit,
or letter of credit in place of a surety bond. Restrictions
on each of these are described in Rule XX. Appendix D of this
submittal contains a copy of DSL 1

s performance bond form.

Return of a bond is contingent on the mine operator's faithful
performance in meeting the reclamation requirements of Part 2,
Chapter 4, Title 82 MCA. A procedure for partial bond release
is described in permanent program Rule XX, paragraph 11* however
in no case, may a performance bond be totally released sooner
than 10 years after the last year of augmented seeding, fertilizing,
irrigation, or other work on the reclamation area (82-4-235, S.B.
515) . Rule XX also describes procedures used for hearings on
bond release applications and procedures for bond forfeiture.
Prospecting bond release procedures are the same as those described
for coal mines.

-24-





2. Liability insurance

Liability insurance requirements are described in 82-4-222(5)
MCA (S.B. 515) and in permanent program Rule XX, paragraph (14).
Section 82-4-222(5) MCA (S.B. 515) requires that all coal
operators carry a public liability insurance policy and Rule
XX(14) sets the minimum coverage limits for such a policy.

d . Inspection and monitoring procedures

Sections 82-4-204, 82-4-221(2), 82-4-231(2) MCA (S.B. 515)
describe DSL procedures for coal mine inspections. Permanent
program Rule XXIV expands upon the procedures authorized by these
Sections of the Act.

On an annual basis approximately 25 percent of the staff time
involving Montana's Coal Reclamation Program is spent on coal
mine inspection trips. Rule XXIV (1) requires an inspection
frequency of at least one partial inspection of each mining
operation per month and at least one complete inspection of each
operation per calendar quarter. Past inspection frequency
by DSL personnel has far exceeded this requirement. Considerable
staff time is also spent inspecting potential new mine areas
whether they be proposed expansions of existing mines or proposed
new mines

.

Prior to making a inspection, an inspector must familiarize
himself with the approved mining or reclamation plans, with any
proposed changes to such, and with recent inspection reports.
It is Departmental policy to rotate different inspectors on
mine inspection trips. In this way the mine is viewed through
different sets of eyes and by indiviiduals with different
professional training. Inspection schedules are coordinated by
the coal bureau chief. Often times a thorough mine inspection
takes a day or longer to complete.

Details considered during mine inspections are included on the
inspection report form found in Appendix D. This checklist is
completed for every mine inspection. When problem situations
are noted, they are, when possible, immediately brought to
the attention of company officials or are described in a post
inspection letter. Upon returning to the office, problems
and appropriate courses of action are discussed with the coal
bureau chief and division administrator, and, if a noncompliance
is involved, the Departmental attorney and Commissioner.

All proposed prospecting permit areas are inspected before a
permit is issued (see Section 7(a) (1) of this submission).
After issuance, such areas are then inspected at irregular
intervals to ensure compliance with Montana's Act and Rules.
DSL's primary concern during such prospecting permit inspections
is to ensure that the holes have been plugged, regraded and
properly reseeded.





All inspections by DSL staff are conducted without prior
notice to the permittee except where necessary for on-site
meetings [Rule XXIV(2)].

Section 82-4-231 (2) (S .B. 515) and Permanent Program Rule
XXIV (4) describe DSL procedures for public participation in
the inspection process. Quoting from Rule XXIV:

Any person may request an inspection of
any operation by furnishing the department
with a signed statement, or an oral
report followed by a signed statement,
giving the department reason to believe
that there exists a violation of the Act,
this subchapter, or the permit, or
condition or practice that creates an imminent
danger to the public or that is causing or can
be reasonably expected to cause a
significant, imminent environmental harm to land,
air, or water resources. The identity of
any person supplying information to the
department relating to a possible violation
or imminent danger or harm shall remain
confidential with the department, if requested
by that person, unless that person elects
to accompany the inspector on the inspection.

The monitoring of revegetation success, subsidence, erosion,
and other reclamation concerns occur during the course of mine
inspections. Inspectors become familiar with particular concerns
for each mine through staff discussions and familiarity with the
mine. Where revegetation problems are revealed DSL may require
a company to prepare an investigative report pursuant to Rule IX
(11). Rule IX (14) requires operators to periodically conduct
measurements of vegetation, soils, and water quality on reclaimed
areas when instructed to do so by DSL.

The Department of Health and Environmental Sciences will be
adding a permanent program staff member to oversee company air
quality monitoring pursuant to permanent program Rule XI (see
Sections 5, 9 and 10)

.

Lastly, DSL staff and personnel contracted by the Department
have monitored revegetation success at 4 of Montana's largest
coal mines for the past 4 years. Production, species diversity,
and other parameters are measured along a series of permanent
transects in different reclamation areas.

e . Enforcement procedures

References for this section are made to P.L. 95-87 and
} ) 30 CFR Chapter VII. Cross references to the Montana Strip and

Underground Mine Reclamation Act as amended (S.B. 515) and
DSL' s permanent program rules may be found by checking the side
by side comparison in Appendix C.
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1. Section 521(a)(3) and (4) of P.L. 95-87 and 30 CFR 840.13

Notices of violation and suspension or revocation orders will be
prepared by DSL's legal staff and signed by the Commissioner. The
legal staff will arrange and prepare all paperwork necessary for
hearings and present the Department's case at all hearings. A member
of the attorney general's staff will act as hearings examiner for
administrative hearings. On judicial review of departmental notices
and orders, the Department's legal staff, each of whom has been *

appointed as special assistant attorney general for representation
of the Department, will represent the Department.

2 . Section 521(a) (i) and Section 525 of P.L. 95-87 and
30 CFR 840.13

Each of DSL' s coal mine inspectors will be given a standard
cessation order form to fill in and issue should a condition or practice
which requires issuance be encountered. Each mine inspector will
also be authorized to issue cessation orders. The legal staff will
arrange and prepare all paper work necessary for hearings and present
the Department's case at all hearings. A member of the attorney
general's staff will act as hearings examiner for administrative
hearings. On judicial review of cessation orders, the Department's
legal staff, each of whom has been appointed special assistant
attorney general for representation of the Department, will represent
the Department.

3 . Section 521(c) of P.L. 95-87

DSL's legal staff will file and conduct any lawsuits instituted
pursuant to the state statute corresponding to this subsection (see
82-4-254 (3) , S .B. 515)

.

4 . Section 521(e)(f)(g) and (i) of P.L. 95-87

The filing of criminal actions is the responsibility of the
various county attorneys throughout the state. Whenever the Department's
legal staff is of the opinion that criminal action is appropriate,
a member of the legal staff will request the appropriate county
attorney to file charges. He will assist the county attorney
in investigation and prosecution as requested. If the county attorney
improperly refuses to file charges, the Department's legal staff will
seek intervention by the attorney general, who has supervisory
authority over county attorneys. All criminal appeals are handled
by the attorney general's office. DSL's legal staff will assist the
attorney general's staff if requested.

f . Administration and enforcement of permanent program
performance standards

There is no specific portion of the Montana Strip and Underground
Mine Reclamation Act as amended by S.B. 515 or the Department's
permanent program rules that in one place describes how DSL will
administer and enforce the permanent program performance
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standards. Several sections of this submittal however partiallv
describe how DSL will administer and enforce such standards:

(1) Appendix C of the submittal contains a section by section
comparison of Montana's coal reclamation law and rules (as amended),
with P.L. 95-87 and 30 CFR Chapter VII. See, in particular, the
side by side comparison for 30 CFR Subchapter k. Montana's amended
coal law and rules provide the legal backbone for enforcing the
permanent program performance standards.

(2) Section 7(a) of this submittal describes how DSL will receive,
review and make decisions on coal permit and coal prospecting
applications. Review of performance standards compliance begins with
a company's application submittal and the subsequent review by DSL
staff. DSL employs and will continue to employ a highly capable,
environmentally oriented, professional staff. The education and
experience of Montana's permanent program staff will have the
diversity necessary to technically understand all coal mine performance
standards (see, in particular, Table 1 on page 11, and Section 9

and 10 of this submittal)

.

(.3) Section 7 (d) of this submittal describes how DSL will inspect
and monitor Montana's coal mines and prospecting areas under the
permanent program. Field review for permit compliance is a key to
enforcing the performance standards during the life of a permit. Problem
situations are promptly brought to the attention of the company
and where necessary, investigative reports are required by DSL.

(4) Section 7(e) of this submission describes DSL enforcement
procedures with regards to noncompliance with any portion of Montana's
Act or rules. DSL has not been lax with regards to issuing violations
in the past, and this practice will not change under the permanent
program. Sections 82-4-251(1) and (3) MCA (S.B. 515) respectively
give DSL the authority to suspend a company's permit if it is found
to be creating an imminent danger to the health, safety or welfare
of the public or if it is found to be in repeated violation of the
law

.

g . Assessing and collecting civil penalties

DSL's procedure for the assessment and collection of civil
penalties is contained in 82-4-254(2) MCA (S.B. 515). It should be
noted that, unlike the federal system, the state must assess a penalty
for every violation. The amount assessed will be determined by
considering the factors set forth in 30 CFR 845.13 and the amount that
has historically been assessed for similar violations. However,
no point system will be used.

The Department's legal staff will prepare notification, called
"notices of noncompliances" and handle all correspondence relating
to the violation and will keep all files and records with regard
to each violation. The legal staff will present the Department's
case at all administrative hearings. The attorney general's office
will provide hearings officers for all administrative hearings. The
Department's attorneys have been appointed as special assistant:
attorney generals to represent the department and they will therefore
bring action to collect civil penalties or defend the Department's
asessment against a coal company.
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h. Is suing public no tices and nolding public hearings

Montana's Act and Rules as amended conta±n numerous orovisions
for issuing public notices and holding public hearings. DSL procedures
will be exactly the same as required by the Act and rules. Applicable
portions of the Act are:

82-4-205(8) MCA (S.B. 515)
82-4-222 (1) (k) MCA (S.B. 515)
82-4-231(2) MCA (S.B. 515)
82-4-232 (6) xMCA (S.B. 515)
82-4-239(4) MCA (S.B. 515)

Applicable portions of the permanent program rules are:

Rule 11(2) (v) - newspaper advertisement.

Rule 11(4) (o) (iv) - hearing on reclamation and operating plan,
submission of information.

Rule III(l) - newspaper advertisement at time of filing a permit
application. Also, notice to government agencies.

Rule III(l) (d) (ii) (B) - newspaper advertisement of informal
conference on permit application.

Rule 111(3) - newspaper advertisement due to major permit revision
( implied)

.

Rule 111(4) - newspaper advertisement due to a permit renewal.

Rule 111(5) - newspaper advertisement due to an application for
I'.'j.l 2 ll.'l ( ; and addition of acreage.

Rule 111(6) - newspaper advertisement due to a transfer of a
permit.

Rule 111(7) - hearing on administrative review on application for
a permit.

Rule VI (3) (a) (i) - newspaper publication of blasting schedule.

Rule VI (3) (a) (ii) - distribution of blasting schedule to local
governments, utilities and residents. Also,
this section provides for dissemination of
information to local owner or resident on
in how to request a pre-blasting survey.

Rule VI (3) (a) (iii) - republication and redistribution of blasting
schedule every 12 months

.

Rule VI (3) (c) - public notice of changes to blasting schedule.

Rule XVI (2) - newspaper advertisement of alternate reclamation plan
at time of filing a permit application.

Rule XVIII (3) (c) - public notice of underground mining schedule
to residents and owners above and adjacent to
underground workings

.
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Rule XIX (8) (b) - public notice of the applicationof a prospecting
test pit.

Rule XIX (8) (d) (ii) - right to administrative review as per Rule 111(7).

Rule XX (11) (b) - newspaper advertisement of filing for bond release.

Rule XX(ll) (c) - request for hearing on proposed bond release.

Rule XX (11) (3) (i) - newspaper advertisement of informal conference
on written objectives to bond release.

Rule XX (11) -(g) - request for hearing on department's decision on
bond release.

Rule XX (11) (h) - public hearing and newspaper advertisement on
decision to release bond.

Rule XXII (4) (c) (ii) - newspaper advertisement of a public hearing
on permitted mining under limitations

' imposed by 82-4-227.

Rule XXII (4) (c) (iii) - Opportunity for a public hearing (as above).

Rule XXII (4) (d) - newspaper advertisement of and opportunity for a
public hearing on intention to move a public road.

Rule XXIII (4) (b) (ii) (B) - newspaper advertisement on determination
of complete petition for designation of
lands unsuitable.

Rule XXIII (4) (c) (i) - hearing on above.

Rule XXIII (4) (c) (iii) - newspaper advertisement of hearing on above.

Rule XXIV(7) - informal hearing on notice of violation or cessation
order

.

Rule XXIV(7) (d) - newspaper advertisement of hearing on above.

Rule XXV (2) (a) - newspaper advertisement of suspension or revocation
of permit.

Rule XXV (3) - show cause hearing on above.
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i • Coordination of permits with other agencies

DSL coordinates with the Montana Department of Health and Environmental
Sciences (DHES) when reviewing and issuing coal mine permits. DHES
has statutory responsibility for the protection of air and water quality
in Montana and pursuant to such issues air quality construction permits
and MPDES permits (see Section 5 and Appendix B) . Where a permit
issued by DHES cannot be issued prior to the issuance of a strip
mine permit, DSL may condition issuance of the strip mine permit upon
receipt of the required permit from DHES. DSL and DHES staffs
routinely coordinate with each other with regards to data collection
for permits, technical support, etc.

Other agency permits, such as those required from MSHA, must
usually be received prior to the issuance of a strip mine permit
from DSL. Prior issuance is insured by requiring a copy of such
permits in the company's application for a strip mine permit (see
permanent program Rule II)

.

Lastly, DSL and OSM will coordinate the permit review and issuance
of mine permits involving Federal Coal pursuant to Montana's
Cooperative Agreement with the Department of Interior. A copy of the
existing Cooperative Agreement and protocol document may be found
in Appendix E.

j . Consultation w i th agencies having jurisdiction over fish,
wildlife, historic, cultural and archaeologic resources

Consultation between DSL and wildlife agencies will for the most
part be on an informal basis. The department's wildlife biologist
maintains close contact with the Montana Department of Fish, Wildlife
and Parks and with the U.S. Fish and Wildlife Service, and if applicable,
the BLM. If an endangered or threatened species is involved or a
species covered by a similiar state or federal act (for example the
1940 Eagle Act),, a formal sign off is required by the appropriate
agency before DSL can issue a permit. While DSL's wildlife biologist
consults with other agencies the ultimate decision regarding compliance
with 82-4-231(3) (j) MCA (S.B. 515) and permanent program Rule X is
made on the basis of the DSL biologist's professional opinion.

Montana coal program permit review for impacts to archaeological,
cultural and historic values is made by DSL staff with assistance
from the staff at the State Historic Preservation Office (SHPO)

.

Such reviews are coordinated with that required by the appropriate
federal agency having responsibility under 30 CFR 106. Because
the SHPO must "sign off" on the federal agency recommendation, DSL
normally utilizes the SHPO "sign off" on a proposal as a determination
that historic, cultural, and archaeologic resources have been adequately
protected

.
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k. Designation of lands unsuitable program [30 CFR 731.14(g) (11)]

Montana is developing a program that meets the requirements

of Section 522 of ?.L. 95-87 and 30 CFR 764. In May, 1979 a program

development grant application totaling $188 , 708 was submitted to the

Denver office of the Office of Surface Mining. Montana's program

development grant application was prepared solely for the purpose of

developing a designation of lands unsuitable computer system within the

Department of State Lands. This grant application has been amended twice

after consultation with O.S.M. and the Department is currently

awaiting funding.

i.

v

The attached copy of Montana's program development grant

application describes how the Department intends to develop and

implement a designation of lands unsuitable program. Task I of the

program will be contracted to the Systems Information Division of the

Montana Department of Administration upon receipt of funding from OSM.

The Montana Strip and Underground Mine Reclamation Act was

amended by the 1979 session of the Montana legislature to give DSL

the authority to implement a designation of lands unsuitable program,

(see Section 10 of S.B. 515, MCA in Appendix A). In addition, DSL

has adopted rules and regulations for a designation program (see

Rule XXIII of the Department's new rules in Appendix A).

This rule articles provisions for terminating designations and

for public participation in the designation process.
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July 26, 1979

Mr. Herb Angle
Grant Management Specialist
Office of Surface Mining
Old Post Office - Downtown
1823 Stout Street, Room 219
Denver, CO 80202

Dear Herb:

Enclosed are three copies of a program development grant to cover the costs
of researching, developing and inputting data into a "designation of lands
unsuitable" computer system. The purpose of this grant application is to

implement Section 522 (a)(4)(B) of the Federal Strip Mining Act. The total
grant budget is $188,708, with the State's share being $37,742.

Costs itemized in this application include equipment, travel expenses, con-
tracted services, and other costs chargeable under Part 740 of the OSM
regulations. This amended submittal should reflect the changes that you
and Dick Juntunen discussed last week.

Please call as questions arise, and thanks for all your help and patience.

RE: Program Development Grant
Submitted Pursuant to 30 CFR 740

Si ncerely

,

kl

End osures
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MONTANA

Program Development Grant Application

for the Development of

Designation of Lands Unsuitable Program

Introd ucti on

The Montana Department of State Lands (DSL) is developing a state program to

regulate coal mining within Montana pursuant to the Federal Strip Mining Act. To

obtain approval of such a state program from the Office of Surface Mining (OSM),

DSL must implement a "designation of lands unsuitable for mining" process pursuant
to Section 522 of the Federal Act.

The Montana Strip and Underground Mine Reclamation Act was -amended by the 1979
session of the Montana Legislature to give DSL the authority to implement a "desig-
nation of lands unsuitable" program (see Section 10 of S355, attached). In addition,
DSL has adopted rules and regulations for a "designation" program (see Rule XIII,
attached).

The purpose of this program development grant application is to provide funding
for:

A. Planning and development of a data base and inventory system which will permit
proper evaluation of the capacity of different land areas in Montana to support
and per/nit reclamation of surface coal mining operations.

B. Development of a computer inventory system for storage and retrieval of appro-
priate data in accordance with Item A above. This computer inventory system
will be utilized in evaluating petitions submitted in accordance with Montana's
designation of lands unsuitable for coal "mining program.

C. Initiation of the data collection for the computer inventory system, and the
storage and utilization testing of these data for the evaluation of petitions.

The development of a "designation of lands unsuitable for mining" program is

divided into four tasks as follows:-

Task 1 - User, Information, and Contractor Survey and Development of a Detailed
Work Plan

Task 2 - Computer Systems Evaluation

Task 3 - Computer System Design and Purchase

Task 4 - Data Collection and Entry

A major portion of the effort during the first 1.5 months of the "designation"
program development will be the identification of the information required in the .

computer inventory system and the development of a detailed work outline for carrying
out the collection and implementation of this evaluation system. An equally important
portion of this early developmental work will be the identification of a qualified
contractor or contractors to assist with the development of the desired computer system





The forementf oned tasks may overlap in terms of timing; he. ever, Tasks 1 and

2 must be completed before Tasks 3 and 4 may begin.

TASK 1 - User, Information, and Contractor Surveys
and the Development of a Detailed Work Plan

During this initial phase of the project, a survey of user needs will be

conducted and available information formats relative to coal lands will be assessed.

A detailed work plan will also be prepared and potential contractor interviews will

be conducted.

A. User Needs

DSL will carefully identify its needs for data retrieval in order to accurately
assess petitions under the "designation of lands unsuitable program".

B. Identification of Available Data Information for Input «

Many state and federal agencies have information already on file in various

filing systems, and different stages of completion, that can be^ used in DSL's
designation program. These available lists of /information will be identified in"

order to determine formats and their availability and suitability for entry into

a computer system. Suitability assessment will include a determination of a data

base's ability to be modified for data storage and retrieval in a computer system.

The table on the following page shows the various information files which will be

surveyed for inclusion in the overall system.

C . I nformation. File Interface Needs

After the information to be filed into the system has been assessed and identified,
it will be necessary to relate the different kinds of access and cross-utilization of
data which will be required in making designation decisions. This stage will be very

important to the future contractor hired to design a computer system to adequately
access and retrieve information needed by DSL'. •

-.

-«as-t*

D . Preparation of a Detailed Work Plan

A detailed work plan and budget will be developed. This plan will serve as the
framework within which a contractor will design the "designation" computer system.
Included in the work plan will be an identification of the data to be entered in the

system, a discussion of how data will be collected and entered, and a time estimate
as to when the system will be functional. - : -

E . C ontractor Interviews

Following the completion of the preceding steps, it will be necessary to

identify a contractor who has the expertise to develop a computer system capable
of meeting DSL's "designation" program needs. More than one contractor may be

involved in the project from this point forward..
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TABLE 1

Resource Categories and Data Sources to be Inventoried
for Montana's "Designation" Program

Resource Ca tegory

Reclaimabi li ty

Coal economics
(Depth, thickness, quality)

Natural hazards

Scienti fic

Geologic

Pa leontologic

Archaeologic

Hi s tori

c

Fa u na 1

Floral

Recreational

Scenic

Data Sources
.

s

Universities, DSL, BLM

DNR , DSL, BLM, Universities, Bureau of Mines

Coal Company Records

DNR, DSL, Universities, Bureau of Mines

Fish & Game, Universities

BLM, USGS, 3ureau of Mines, Universities

Universities v

M.A.R.S., Montana Historical Society, NPS,

Universities, BLM, U.S.F.S.

Montana Historical Society, BLM, U.S.F.S.,
NPS, H.C.R.S.

Fish & Game, U.S.F.S,, NPS, 'DSL

Universities, U.S.F.S., NPS, DSL

Fish & Game, DSL

Fish & Game, U.S.F.S., BLM, DSL
"

For each resource category identified above (and any additional sources as

appropriate) in Task 1, data will be sought from the following sources:

A. Maps, Mapsets and Plates
B. Periodicals
C. Unpublished Thesis
D. Unpublished Technical Reports I
E. Unpublished Documents
F. Published Documents
G. Published Technical Reports
H. Personal Communications
I. Environmental Impact Statements
J. Bibliographies
K. On-going Agency Inventories
L.

.
Meetings and Workshops (where necessary)

M. Permit Specific Data
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iASK 2 - Computer Systems Evaluation

Utilizing the contrac tor( s ) chosen to design the "designation" computer
system, an in-depth evaluation of available computer programs, both locally and

from existing inventory systems will be conducted. In-state computer installations,
existing hardware, and terminal systems will be evaluated for compatibility with

the data base which has been identified during Task 1.

\
Basic requirements to be sought in a computer system will be an ability to*

store and retrieve data as well as to relate to and aid in evaluating the following

major topics:

A. Reclamation of an area with regards to technological and economic feasibility.

B. Compatibility of certain areas for mining in relation to existing state or

local land use plans.

C. The effect of potential coal mining on fragile or hi storic lands in which such
operations could result in significant damage to important historic, cultural,
scientific, and aesthetic values and natural systems.

' V

D. The effect of potential coal mining operations on renewable resource lands
in which such operations could result in substantial less or reduction of
long-range productivity of water supply, of food and fiber products, and of

aquifer systems

.

E. The effect of potential coal mining operations on natural hazard lands in which
such operations could result in substantial danger to life and property, including
areas subject to frequent flooding and areas of unstable geology.

F. Basic coal resource information, including potential future demand and economic
significance of the resource.

G. The computer system will be designed to allow for continued updating of the

information stored within it. The extensions of variables included in the—-- -

replacement of specific data will be allowed. Each petition received will
result in new data being added to the system on an additional land parcel or
parcels.

At this time the basic steps and procedures will be outlined for the inter-
computer file and retrieval system. A procedure integrating the petition process
will also be outlined.

TASK 3 - Computer System Design and Purc hase

During the third phase of the study, computer software and the necessary hardware
will be chosen to meet the needs defined in Tasks 1 and 2. This phase may involve
equipment purchases in order to provide ready on-line access to a computer.
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In choosing a computer system, the following will be considered:

A. The availability of the computer system to the user (both DSL and the Montana

public). The timely turn-around of information needed will be given special

consideration.

B. Use of computer system. An effort will be made to orient the computer system
towards the user tather than towards the computer programmer. The user should
be able to submit a command with a minimal amount of computer control statements

The computer system should be usable by persons unfamiliar with computers or wit

the internal workings of the computer information system chosen.

C. Cost of data storage and retrieval. This will in part determine the computer
site selected for the implementation of the system.

D. Choice of computer language. Transferability of the computer system constructed
- from one computer to another will be considered in the choice of a computer
language to be utilized in the development of the software-and the information
storage system.

E. Ease in integrating other system components at a later date. In addition to

the resource categories mentioned in Table 1, the feasibility of developing a

basic management system to provide integration of permit information and

permitting procedures will be investigated. This may become a future sub-
system of the "designation" data storage and retrieval system.

Following the above, the identification of appropriate remote terminal hardware
and graphics equipment will be made. Various configurations and the use of these
hardware configurations will be investigated in order to insure that their use is

necessary and that the equipment purchased has the proper capabilities. Further
specifics of the computer system design will be itemized during the preparation of
the detailed work plan as listed in Task 1, D.

TASK 4 - Da t a Collection and Entry -

This phase involves the actual data collection and subsequent entry into the

computer information system. User needs and existing data identification in Table 1

will be utilized to complete this phase of the project.

It is not intended that the data collection and entry tasks be completed during
the period of the program development grant (one year). Instead, it will be an
on-going part of Montana's "designation of lands unsuitable program". Additional
monies to continue this program will be applied for under a permanent program grant.

Data collected and entered will be on a priority basis with that information
most readily available and most useful in determining unsuitable lands being .the

first to be implemented into the system. As information is collected and entered
into the system, the coding and retrieval will be tested. In this manner, it is

expected that the entire system will be operational as the data is collected.
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Fundi rig Needed for P rogram D evel cpment

DSL is initially applying for $150,966 in program devel opment monies to develop

a "designation" program. These monies would be' utilized to accomplish the four

tasks outlined on the preceding pages. A budgetary outline is included on the

following page, showing the state's 20 percent share for a total grant budget of

$188,708.

A. DSL Staffing

DSL anticipates hiring one project coordinator to work on the designation
program. We are seeking an experienced project coordinator to work under direct
supervision of the Assistant Administrator of the Reclamation Division. The project
coordinator will act as the direct point of contact for all consultants hired for

the various program tasks and will be expected to work with and facilitate the duties

of the consultants. The proiect coordinator's first major effort will be to complete
Task 1.

B. Contracted Serv ices

The Department anticipates spending $123,534 (73.5 man-months) for contracted
services during the one-year period of this program development grant. It is

anticipated that different consultants will be hired during different phases of
the project. During Task 1, for example, consultants would be utilized to conduct
the literature reviews needed to identify existing data sources available for input,
while during Tasks 2 and 3, consultants would be used to help evaluate potential
computer systems and to design a system suitable to the department's needs. The
greatest number of man-months of contracted services would be expended during Task

4, with the collection of data and the entry of such data into the computer system. -

A rough breakdown of the contractual services needs of the four tasks are as follows:

Task 1 - 3.0 man-months - Project Coordinator + Systems Planner, 1.5 months

Task 2 - 15.0 man-months - Project Coordinator + 2 Systems Analysts, 5 month's

Task 3 - 4.0 man-months - Project Coordinator + Programmer, 2 months

Task 4-51.5 man-months - Project Coordinator, 3.5 months + 6 Field Researchers,

6 months

C . Travel

Travel expenses of $18,000 are anticipated to cover the costs of literature
research and consultation with university and other agency personnel, consultation
with contractors located out of the Helena, Montana area, and for attendance at 0SH
and other meetings regarding the "designation of lands unsuitable program". The
major portion of this budget item will be for data compilation under Task 4.
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Equipment

Equipment costs include $29,000 for computer hardware. This estimate is

considered to be at the high end of the possible range and would include the

following items at a minimum:

Techtronics Graphics Display Terminal Mode,

Telephone line, Hard Copy Unit Data Entry
Equipment (Graphics Tablet and temporary
storage device)

Other Costs

Other costs include computer time, computer room rental, phone, xerox, and

postage. The $4,000 allocated for computer time is a "best estimate" of the

computer time required to develop Montana's "designation program" during the first

year.

In addition, DSL wishes to rent a Mag Card II typewriter or D.E.C. word processor
(WD/78) for the designation program because it feels that use of such equipment would
reduce the need to hire another secretary specifically for the "designation program".
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Montana Designation of Lands Unsuitable Procrram

Contracted Services

Task (1-4) Program Coordinator, 12 man-months (Grade 16) $21,339
Task (2) Systems Planner, 1.5 man-months (Grade 16) 2,667
Task (2 & 3) Systems Analyst, 10 man-months (Grade 16) 17,^80
Task (4) Programmer, 2 man-months (Grade 16) 3,556
Task (4) Field Researcher, 48 man-months (Grade 15) 78, 192

subtotal $123,534

Travel

Program Coordinator (state agencies, Region V, other states) $ 3,000
Systems Planner (state agencies, other states) . 500
Systems Analyst (state agencies, other states)
Field Researchers (state information sources)

2, 500
12 , 000

x subtota

1

$ 18 , 000

Suppli es

Desks, chairs, files and miscellaneous office equipment $ 2,474

Equipment

Terminal with printer
Map Digitizer
Modem

$ 17 , 000
11,000
1,000

subtotal $ 29,000

Other

Computer time, (8 months) @ $500/month
Computer equipment room rental, (8 months) @ $150/month
Phone (computer time and personnel)
Mag Card or Word Processor, (1 year rental and misc. equip.)
Postage
Xerox charges

$ 4 , 000
1,200
1,600
8,200

350
350

- subtotal $ 15,700

GRAND TOTAL $188,7 08

State Share $37,742
Federal Share $150,966
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1. Restrictions against fin anci al intere sts

Permanent program Rule XXVIII (Appendix A) describes DSL '

s

procedures for monitoring, reviewing and enforcing restrictions
against direct and indirect financial interests of state employees
in surface coal mining and reclamation operations. All interim
program employees are required to fill out the "Statement of
employment and Financial Interest Form" (OSM Form 705-1) pursuant
to 30 CFR 705.4(a) (7) and this procedure will continue during the
permanent program.

t

m . Training and certification of bl a sters

Permanent program Rule VI (1) (a) states:

Each person who conducts strip or underground
mining operations shall comply with all applicable
state and federal laws in the use of explosives.

Within 6 months after the Federal regulations for the training and
certification of blasters have been promulgated, DSL will require that
all coal companies be in compliance with 30 CFR Part 850.12 (general
program requirements) . Blasters will have to attend a training
program that meets the requirements of 30 CFR 850. 1*3

. Lastly,
DSL will require, as a permit condition, that the company present
evidence that their blasters have met the certification requirements
of 30 CFR 850.14. Six months after adoption of 30 CFR 850, DSL will
periodically check with each coal company to ensure that blaster
certifications are valid at all times while conducting blasting
operations. This check would be made during normal inspections
when blasting logs, seismic records and other pertinent information

are looked over by the reclamation blasting inspector.

n . Providing for public participation in the state program

The drafting of changes in the Montana Strip and Underground Mine
Reclamation Act began in late October 1978 and lasted until mid-
January 1979. Changes in Montana's Act were necessary in order to
meet the permanent program requirements of P.L. 95-87. Four bill
drafts were prepared during the October-January period and DSL met
with the Montana Coal Council, OSM, and the Northern Plains Resources
Council in preparing the 2nd, 3rd, and 4th drafts. Once the bill
(S.B. 515) was introduced into the legislature, at least 4 committee
hearings were held. During the time of bill drafting and committee
hearings, several articles describing the purpose for changing Montana's
Act appeared in major newspapers throughout the state.

The Montana Administrative Procedures Act requires that prior to
the adoption, amendment or repeal of any rule that the agency:

1) give written notice of its intended action;

2) afford interested persons 14 days to submit comments on proposed
rules

;

3) consider all comments received and to
prepare a preamble to proposed final rules explaining why or
why not a rule was changed pursuant to a public comment.
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Pursuant to such requirements the following chronology was
followed in developing Montana's permanent program rules:

1) Drafting - Because of OSM 1 s lateness in issuing rules,
proposed rules were drafted with negligible public
participation

.

2) Hearing Process - May 25, 1979 - Notice of proposed rules
in MAR. Over 100 copies distributed to various persons, t

group and companies;

June 18, 1979 - Public hearing held. Comments received
from 3 groups, individuals, or companies.

June 22, 1979 - Comment period closes. DSL received comments
from 18 groups or individuals.

3) Adoption - Rules were adopted by the State Board of Land
Commissioners on July 19, 1979.

Copies of Montanas proposed state program will be available for
public reading after August 3, 1979 at DSL's offices in Helena and
Billings. In addition, copies of this submittal are being sent to
the Montana Coal Council and the Northern Plains Resource Council.

Permanent program revisions would be made by following similar
procedures as described for program adoption. State program
amendment procedures are described in 30 CFR 732.17. Major revisions
of permits or permit amendments (see section 7a) are subject to the
same public notice, filing, comment, objection and hearing provisions
as original permit [see permanent program Rule 111(3)].

There are two sections in the Montana Strip and Underground Mine
Reclamation Act that describe citizen participation in the enforcement
of Act and rules.

1. Section 82-4-252 MCA provides for mandamus. In accordance
with this section - a resident of Monana who knows that a requirement
of the Montana Strip and Underground Mine Reclamation Act is not being
enforced by a public officer or employees whose duty it is to enforce
the requirement or rule may bring the failure to enforce to the attention
of the public officer or employee by a written statement under oath
that shall state the specific facts of the failure to enforce the
requirement or rule. Knowingly making false statement or changes in
the affidavit subjects the affiant to penalties prescribed under the
law of perjury.

If the public officer or employee neglects or refuses for an
unreasonable time after receipt of the statement to enforce the
requirement or rule, the resident can bring an action of mandamus
in a Montana district court. The court, if it finds that a requirement
of the Act or rules is not being enforced shall order the public
officer or employee, whose duty it is to enforce the requirement or
rule, to perform his duties. If he fails to do so, the public officer
or employee shall be held in contempt of court and is subject to
civil penalties.
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2. Section 82-4-231 ( 2 ) (S . B . 515) and Permanent Program Rule
XXIV (4) describe DSL procedures for public participation in the
inspection process. Quoting from Rule XVIV:

Any person may request an inspection of
any operation by furnishing the department
with a signed statement, or an oral
report followed by a signed statement,
giving the department reason to believe
that there exists a violation of the Act,
this subchapter, or the permit, or
condition or practice that creates an
imminent danger to the public or that
is causing or can be reasonably expected
to cause a significant, imminent environ-
mental harm to land, air, or water resources.
The identity of any person supplying information
to the department relating to a possible
violation or imminent danger or harm shall
remain confidential with the department,
if requested by that person, unless that
person elects to accompany the inspector
on the inspection.

-44-





o. Administrative and judicial review of Department of State Lands actions

The section by section comparison in Appendix C of P.L. 95-87 and 30 CFR
Chapter VII to Montana's coal reclamation Act and rules as amended gives comparable
hearing and judicial review requirements. Administrative review will take place in

accordance with the Montana Administrative Procedure Act provisions for contested
cases (see ARM Title 2, Chapter 4, Part 6 in Appendix B). DSL's legal staff will

be responsible for presenting the Department's case at administrative hearings. The

attorney general's office will provide hearings examiners.

Judicial review is provided for in ARM Title 2, Chapter 4, Part 7 (see Appendix
B). If such provisions are not applicable, Departmental actions are reviewed by

means of injunction (see Chapter 19, Title 27, MCA in Appendix B) and other common

law remedies. The Department's legal staff has been appointed as assistant attorney
generals to represent the Department in court and will do so as a part of Montana's
permanent legal program.
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Small operator ass istance program

The Department of State Lands (DSL) will administer the Small
^
sslstancs Program (SOAP) in Montana (30 CFR 795) Theattached letter to Don Crane and enclosures constitute

' DSL '

s

application to administer SOAP and provides information regarding howthis Departmental program will initially operate.
y 9

Section 82-4-22 MCA (S.B. 515) and permanent program Rule XXVI qivethe legal authority for Montana's SOAP program.
9
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Mr . Donald Crane
Regional Director
Office of Surface Mining
Dept. of the Interior
Old Post Of f ice- -downtown
1823 Stout Street, Room 270
Denver, Colorado 80202

RE: Small Operator Assistance Program

Dear Don;

The following narrative and enclosures constitute Montana's
application to administer the Small Operator Assistance Program
(SOAP) in this state. SOAP would be administered in Montana by
the Department of State Lands (DSL) , the designated state regula-
tory authority.

DSL's intent to administer SOAP and to receive federal funding
for that purpose is exhibited in the two enclosed letters which date
back to March, 1978. Section 82-4-22 of the Montana Strip and
Underground Mine Reclamation Act as revised by the 1979 Legislature
(S.B. 515) and DSL's permanent program Rule XXVI adopted pursuant
to the revised Montana Act give the legal authority and ability
for DSL' to comply with 30 CFR 795 in administering SOAP.

The following constitutes a response to the questions and
informational requests in your letter of May 10, 1979:

(1) Montana is requesting $6
initial year of the program. An
year's costs are included on the
contract costs constitute $57,325

5,325 in SOAP funding for the
outlined breakdown of the first
following 3 pages. Laboratory
of the total.

(2) SOAP activity and coal permit approval activity will be
coordinated within DSL by having the personnel involved in permit
application review being the same personnel involved in administering
SOAP. If in the future it becomes necessary to employ persons
with responsibility primarily to SOAP, those persons will coordinate
with others whose responsibilities lie primarily with permit review
to ensure that contracts entered into under SOAP will meet the
information requirements necessary for a permit application.

"AN EQUAL OPPORTUNITY EMPLOYER"
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Mr. Donald Crane
Small Operator Assistance Program
August 3, 1979
Page -2-

(3) DSL's list of qualified laboratories will be developed using
the procedures in permanent program Rule XXVI(6). The department may
also use OSM' s laboratory list for names of laboratories that have
not applied to DSL for approval. Lab performance, in terms of actual
chemical and physical analyses of water and overburden, will be
evaluated by periodically requesting split samples for analysis by the
same or other lab; and also by periodically providing standard samples
to a lab for analysis. These activities may be coordinated with other
agencies who are also involved with laboratory certification such as
the EPA or the Montana Water Quality Bureau.

(4) DSL will contract with a laboratory by first soliciting
proposals (including a bid) from prospective candidates. A contract
would be issued after careful evaluation of all proposals.

(5) Information concerning a proposed mine's "general area",
(see DSL permanent program Rule 1, paragraph 24), will be made
available by the development of a departmental bibliography of
references. These references will be keyed to various geographic
areas of interest.

V

(6) DSL does not at this time see a need for small operator
assistance application forms. The information required in order to
apply for assistance [see permanent program Rule XXVI (3)] could be
submitted in any reasonable format.

DSL does not see the need to routinely verify an operator's
legal right to mine a proposed area. If there is some reason to
believe an operator might be mining illegally, the alleged owner
of the surface or coal would be contacted if different from the
operator. If the operator owned the coal or surface, then the clerk
and recorder of the county in which the operation were located,
or would be located, could be contacted to verify the ownership
pattern, should a question arise.

The actual production of a mine can be verified by contacting
the Montana Department of Revenue which requires quarterly production
reports from each mine.

(7) DSL anticipates that 6 small operators may apply during
the first year of a SOAP program in Montana. Five of these would be
existing operators who need to upgrade their permits in order to
comply with Montana's Act and Rules as revised pursuant to P.L. 95-87
and 30 CFR Chapter VII. DSL also anticipates proposed expansion
by two of these operators. The sixth operator would be completely
new and for which an application is anticipated.
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Mr . Donald Crane
Small Operator Assistance Program
August 3, 19 79
Page -2-

(8) The only other agency which we anticipate may contract with
DSL pursuant to SOAP would be the Water Quality Bureau of the Montana
Department of Health and Environmental Sciences. The Water Quality
Bureau has laboratory facilities capable of conducting water quality
analysis

.

Questions regarding Montana's proposed SOAP program should be
addressed to either Brace Hayden or Neil Harrington of this Department.

r., Commissioner
f State Lands

BH:lw

xc : Neil Harrington
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June 13, I979

Mr. Don Crane :

"

/Regional Director
Department of the Interior
Or rice of Surface Mininp

llU
T04* ?

f
f
ice-^wnto^

f Rm. 270±b/3 Stout Street
Denver, CO 3Q202
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Dear Don:
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"
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this program. H« v ar " ' intends to administer
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discussion between Ms v£f?.V y°

1
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Kay 10 letter. A

of this office indicted ed^**?^ ^ ^ Harrington
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cosine from OEM in a wLTor So ?•

content would be forth-
«ait on our -rant a^-H^? / .
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"
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information is received
8ubaittal until, such" time es that

Sincerely,

Leo Berry, Jr., Commissioner
Department of State U

NHrlw
— - -

:
• . i v.. of rrc]

an c 3 '
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RECLAMATION

DEPARTMENT OF STAlE LANDS

-larch 28, 1978

tfr. Walter Heine, Director
Office of Surface Mining
Department of the Interior
Room 7348
18 & C Streets NW
Washington, D.C. 20204

Dear Mr. Heine,

MAILING ADDRESS: CAPITOL STAUON
OFFICE: 1625 ilTH AVENUE HELENA 59601 (406) 449-2074

Re: Initiation of a Small
Operator, Assistance
program in Montana

[Pursuant to 30 CFR Part 795, Montana elects to receive

funding and commence the administration of a Small Operator

Assistance program in Montana. This program would be

administered by the Montana Department of State Lands, the

state agency responsible for the regulation of coal mining

in Montana.

By August 3, 1978, the Department of State Lands intends

to submit Montana's state reclamation program to the

Secretary of Interior in accordance with the requirements^

oudine^in Section 503 of P.L. 95-87 . A summary description

of actions taken to date to develop a state regulatory

program in Montana are as follows:

The Department of State Lands has completed an initial
*

review and comparison of the Montana and the Federal

Coal Mine Reclamation Acts With possiblya
executions the Department feels that ^/^ana Act

already meets the minimum requirements m the Federal

Ac t

.

2 The Department has drafted and Pro^^^CfFplrtfi
rules that incorporated those portions of 30 CFRParts

7! 5 716 and 717 not already specifically required

ii the Department's existing' rules adopted pursuant

to Montana's Act. These emergency rules represent

, =v-nthes i s of the Department of State Lands existing

rules and S.SM.'s initial regulatory period rules

Furthermore, such emergency rules Pr0^b^ f"f^ded
a significant portion of the total work effort n.eded
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March 28, 19"~

Nr. waiter H\ ie

Page -2-

5
to get Montana's program ready for submittal. Massive
changes between the initial regulatory period rules
for performance standards and O.S.M.'s final rules
for performance standards are not anticipated (copy
enclosed)

.

•

3. The Department of State Lands has submitted a grant
application to O.S.M. for cost reimbursement for admini-
stering the initial regulatory program. If the requested
grant monies are received it will allow the Department
to add additional administrative and technical personnel
to its staff and to increase the funding level for travel,
equipment, and existing staff services. It is felt
that a well funded program for the administration and
enforcement of the initial regulatory program will
assist the Department's program development effort.

4. Through meetings and phone conversation, the Department
of State Lands has established a working relationship
with members of O.S.M.'s regional and Washington staffs.
The Department has met and will continue to meet officials
regarding a modification of Montana's cooperative agree-
ment to comply with the initial regulatory procedures
as set forth in Section 502 of P.L. 95-87. The Department
has also met with the representatives of the U.S.
Geological Survey and the Bureau of Land Management In
an attempt to work out methods to avoid duplication of
the permit review process.

As stated earlier, Montana intends to submit its state
program to O.S.M. by August 3, 1978. Such a program will
be as complete as is possible at that time. The program will
contain the requirements set forth in Section 503 of P.L.
95-87 including any proposed statutory changes needed to
bring Montana's Act into compliance with the Federal Act.
Such legislation will be submitted for consideration to
Montana' s state legislature when it convenes in January of
1979. In preparing Montana's program, the Department of
State Lands will utilize the most current set of O.S.M. 's

draft, proposed or final rules implementing P.L. 95-87.

A summary schedule of actions to be taken to develop Montana's
state regulatory program for approval are as follows:

1. By May 20, the Department of State Lands intends to publish
a proposed set of new rules for the Montana Strip and
Underground Mine' Reclamation Act. These rules will
implement P.L. 95-87 to the extent possible without
changing Montana's Act. These revised rules will represent
a modified and expanded version of the emergency rules
adopted by the State Board of Land Commissioners on March
20, 1978. Hearings on the new rules will be held In
June 1978, and the rules will be adopted by July 20, 1978.
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2. Between March 24 and May 17, the Department will be
preparing an outline of any legislative, staffing,
and rules changes necessary to establish a process
for the designation of lands unsuitable for coal
mining. In establishing such a process, the Department
will work closely with the Missouri River Basin's
Western Coal Planning Assistance Project, with Joe *

O'Connor of . the U.S.G.S.'s R.A.L.I. program and with
the O.S.M. staff. The Department of State Lands
will participate in the Suitability/ Unsuitability
designation workshop sponsored by R.A.L.I. and O.S.M.
from May 17-20, 1978. The Department hopes to present
its proposed "designation" program at this workshop.

3. Prior to May 31, 1978, the Department will submit
to O.S.M. a grant application for program development.
Costs to be included in this grant application will
Include the additional staffing, equipment, and
travel costs required to comply with Section 503
of P.L. 95-87. Because Montana elects tt) administer
the Small Miner Assistance Program, it will Include
funding for such a program in its program development
grant

.

4. During June and July of 1978, the Department will be
drafting any necessary statutory changes required to
bring Montana's Act up to the standards of P.L. 95-87.
The Department anticipates a response from O.S.M. as
to the adequacy of such changes prior to the convening
of Montana's legislature in January 1979.

Please call or write if additional information is required
to initiate a Small Miner Assistance Program in Montana.

BH/lw

xc : Brace Hayden
John North
Dick Juntunen
Bob Yuhnke

Leo Kerxy/y'Jr . , Commissioner
Department') of State Lands

enclosure





Statistical informati on on Montana coal mining and prospecting
operations [30 CFR 7 31 . 1 4 ( h)7~

a. Coal tonnage

1976 -

1977 -

1978 -

26,180,671 tons
27,^393,436 tons
26,679,174 tons

Annual coal tonnage produced in Montana for each of the past
three years is as follows:

The source of this data is the Workmen s Compensation Division of
the Montana Department of Labor and Industry (Capitol Station,
Helena, MT 59601) . Each operating coal mine in Montana is required
to report their tonnage figures on a monthly basis to the
Workmens Compensation Division.

b. Number of mines and mine locations

Since the Montana Strip and Underground Mine Reclamation Act
was passed in 1973, (Title 82, Chapter 4, Part 2, M.C.A.) 11 coal
mines have been permitted by the Department of State Lands. These
mines are listed in Table 2 and are located on Figure 4 . All of

Montana's existing coal mines are producing or will produce subbitumi nous
coal with the exception of Knife River Coal Co. 's Savage Mine,
which produces lignite. The only underground coal mine permitted
in Montana is Beartooth Coal Co. 1 s mine in Carbon County. To
date, (June 30, 1979) no coal has yet been produced from the
Beartooth operation.

c . Acreage for mine permits and prospecting permits

The total area permitted for strip or underground coal mining
operations in Montana as of June 30, 1979 is 20,393 acres. A
company by company breakdown for the past 3 years is as follows:

June 30, 1976 - December 31, ]976

Company Acres permitted

Decker 2,810
Western Energy 4,49 5

Westmoreland 1,317
Peabody 1,234
Knife River 477
Divide 8

P.M. 12

TOTAL 10,353
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January 1, 197 7

Company

Decker
Western Energy
Westmoreland
Peabody
Knife River
Divide
P.M.

December 31, 1977

Acres permitted

7 ,427
5,628
1,320
1,234

565
8

14

TOTAL 16,196

January 1, 1978 - December 31, 1978

Company Acres permitted

Decker 7,514
Western Energy 5,666
Westmoreland 2,157
Peabody 1,234
Knife River 565
Divide 43
P.M. 14
Coal Creek 21
Beartooth 98

TOTAL 17,312

January 1, 1979 - June 30, 1979

Company Acres permitted

Decker 7,515
Western Energy 5,666
Westmoreland 2,157
Peabody 1,280
Knife River 565
Divide 43
P.M. 100
Coal Creek 21
Beartooth 98
Warburton 10
Spring Creek 2,938

TOTAL 20,393
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Table 2 - Montana Coal Mines, Existing & Proposed (August 3, 1979)

Existing Mines

T\/no *F
1 y LM3 {J \
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IN a 1 1 It;
Prw i n+vu 1 1 i y 1Q7R nrnH y ! no

l
v

l 1 1 1 <3 Place
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+
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«

RfiQP h 1 1

H

1 Oc u u u 10 565 75D OUI la ot? ^1 iKh 1 H~i im i nni kOUUU 1 1 Ullll 1 IUUO

Westmore 1 and Bi ghorn 4,549,558 Surface Subb i turn i nous
Pppi horlv
i c a u^ u y

D(~\ q p K 1 1 (H
l u u u 2 080 414 Q 1 1 r—F r^poui i a v-c S 1 1 h h i "hiim i nnn^U U U 1 1 Ullll 11w u

Knife River Ri ch 1 and 288,708 Surface L i gn i te

U 1 V 1 Uc Mi
i qqp 1 cho 1 1 Of" OH ouf 1 due ^ 11 K h 1 ~h 1 inn 1 nniicJUUU 1 1 Ullll llvJUo

P Mr . I

v
l

.

Mile cp 1 chp 1 !

I

VIU j Jv I ollc 1 1
Q R77 > 1 1 l"TOUI 1 a Cfc; ^iihh i "hiimi nrii icOUUU 1 1 Ullll 1 IUU j

uoa i ureeK rowaer k

i

ver O , AH J Surface oudd 1 Turn 1 nous
Spring Creek Bighorn Surface Subb i turn i nous
wa ru u 1 ron d i a i ne o u it ace Q 1 1 r\ Y\ 1 ~r i 1 m 1 r~i f~\ 1 1 couuui 1 uni-i fluus
^— /—v —1 f** "T" /~\ /^\ "T" r~\pea i rooin Ca rbon Under- Subb i turn i nous

g rou no

II. Proposed New Mines
Perm i t App 1

i

-

Type of Coa 1

IN dlilc? Pni i n^wl/UU Illy 1 1 L,d 1 1 D\ 1 Ud 1 fc? . i

v
i i ne P 1 3 c cU 1 abb

Shel 1 Oil Co. Bi ghorn August, 1977 Surface Subb i turn i nous
Con so 1 i dation Coa 1 Co. Bi ghorn ant i c i pated Surface Subb i turn i nous

in 1980

Western Energy Co. Custer ant i c i pated Surface Subb i turn i nous
in 1980

Hathaway Coal Co. Custer
1 1/21/78 Surface Subb i tumi nous

Dreyer Brothers McCone ant i c i pated Surface Lignite
(Burlington Northern) in 1980

Montco August 1980

Squirrel Creek
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d. Geographic distribution of Montana coal min ing and
prospecting areas

Figure 4 on the next page shows the geographic distribution,
by county, of existing underground and surface mining activities,
for the period immediately preceeding submission of Montana's proposed
permanent program.
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The approximate total area approved and permitted for coal
prospecting in Montana for the past 4 years is as follows:

1976 45 permits 691.2 acres

1977 4 7 permits 983.1 acres

1978 44 permits 1392.1 acres

1979 (thru 6/30) 44 permits 1251.3 acres

The number of acres disturbed by prospecting holes was
determined by dividing the number of drill holes permitted by
10, as one drill hole equals approximate .10 acres.

Coal exploration permits expire at the end of one year
from the date of issuance unless renewed by the company. Bonds,
however, are retained on each hole drilled until such time that it
is determined that all reclamation requirements have been met.

V
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e. Number of permits issued during the last three years

The number of strip coal mining permits and permit renewals
issued by the Department of State Lands (DSL) pursuant to the
Montana Strip and Underground Mine Reclamation Act for each of the
past three years is as follows:

1976 10 permits 8 renewals

1977 10 permits 10 renewals

1978 12 oermits 2 renewals

The department has not in the past issued permit revisions
as it had no statutory authorization for doing so. All applications
for increase or decrease in the size of a permit area were
handled as new permits (see 82-4-225, M.C.A. in Appendix A). The
Montana Strip and Underground Mine Reclamation Act was revised
by the 1979 legislature to allow for permit revisions consistent with
the Federal Act (see Section 5 of S.B. 515 in Appendix A).

Beginning in 1977, all coal permits and renewals were issued for
a 5-year period. Also a consolidation of permits for each mine
occurred during 1977-1978.

The number of coal prospecting permits, revisions, and
renewals issued by DSL pursuant to the Montana Strip and Underground
Mine Reclamation Act for each of the past three years is as follows:

1976

1977

1978

17 permits

14 permits

13 oermits

31 amendments

3 6 amendments

2 9 amendments

34 renewals

37 renewals

35 renewals

A coal prospecting' permit amendment is issued when a company adds holes or changes
hole locations to an existing permit.

f . Frequency of DSL mine inspections during the interim program

The number of mine inspections conducted at each mine permitted
under the Montana Strip and Underground Mine Reclamation Act between
May 7, 1978 and June 30, 1979 are as follows:
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Decker (West Pit)
Decker (East Pit)
Knife River
Western Energy
Peabody
Westmore land

19
17
7

17
19
18

Divide
P.M.
Coal Creek
Beartooth
Warburton
Spring Creek

9

8

9

6

1
1

g. Statu s of reclamation on sur face coal mines and coal prospecting
operations

As of June 30, 1979/ there were 38 permits (20,393 acres),
for coal mining activities in Montana (see 82-4-221, M.C.A.).
These permits were issued for 11 separate mines. Bond has been
released on none of the permits and therefore no coal mine acreage
has been totally reclaimed in accordance with the Montana Strip and
Underground Mine Reclamation Act (see 82-4-232 through 234, M.C.A.).
Each coal company is required to submit a planting report at least
60 days prior to permit expiration (see 82-4-235). According to
the latest planting reports received by the Department, 2,292
acres have been regraded, retopsoiled, and reseeded since the
Act's passage in 1973. Regrading has begun at all surface mines
with the exception of those permitted in the past year (Warburton
and Spring Creek)

.

As of June 30, 1979, there were 44 active coal prospecting
operations in Montana. The number of coal prospecting permits
being actively reclaimed as of June 30, 1979 is 48. This later
figure was calculated as the sum of active prospecting permits
plus those permits which have expired during the last two years.

Reclamation is virtually complete on 90 of the coal prospecting
permits issued since this passage of the Montana Strip and
Underground Mine Reclamation Act in 1973. This sum represents the
number of permits that have expired in the past 2-6 years. Total
bond has been released on no coal exploration permits to date,
although on some only a very small amount is still being held by
DSL.

h. Proposed future coal production and future production areas

Projected demand for Montana coal for the next 20 years is
shown in ^able 3 It is assumed that demand projections will be
met by expansions of existing mines and by the opening of new
mines. All but a very small fraction of Montana's production in
the next 20 years will come from surface coal mines and all but
a very small amount will be consumed by electric utilities. More
than 98% of Montana's coal production in 19 78 was subbituminous
(see Table 2 ) and it is anticipated that at least 90% of Montana's
coal production in the year 2000 will also be subbituminous. A
listing of existing and proposed coal mines in Montana is given
in Table 2 ) .





Projected geographic distribution of coal prospecting and surface
coal mining and reclamation operations in Montana for the next 3-5
years are shown on Figure 4

.

Table 3 Projected demand for Montana coal--1980-2000i//

Out-of-State Montana
Year Demand Demand

million tons/yr
.

million tons/yr

1980 27.3 3

1985 low 28 . 3 4-10
med

.

35.3
high 45 . 8

1990 low 40.0 4-10
med

.

48.5
high 62.5

2000 low 55.0
me d . 6 8.0
high 8 8.0

—Source: "Electric utility coal demand scenarios for
the Montana Energy Model: by Terry Wheeling
for the Montana Energy Research and Develop-
ment, Inc. May 197 8.
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9. Existing and proposed program staffing levels

At present, 15 members of DSL's Reclamation Division (14
FTE*s ) and 3 members of the Centralized Services Division spend at
least part of their time involved with Montana's coal reclamation
program. This total does not include the employee responsible
for administering Montana's Abandoned Mine Land program. In
addition, the Commissioner of State Lands and 2 members of his 4

staff have partial coal program duties. Table 1 (in Section 5)

lists departmental positions involved with DSL's coal and Abandoned
Mine Land programs and the function and minimum qualifications
for each position. Four positions (3 FTE ' s ) in the Reclamation
Division are currently funded by OSM under Interim Program grant
pursuant to 30 CFR Part 725. One position is funded under a

Cooperative Agreement with OSM for Abandoned Mine Land Reclamation
planning

.

Two more full-time individuals will be added to the Depart-
ment's Reclamation Division for the administration of the permanent
regulatory program. Funding for these positions will be sought
from OSM under a program administration grant pursuant to 30 CFR
740. The positions will include a blasting specialist and either
a wildlife biologist or a plant ecologist depending upon the
Department's need at the time.

Existing staffing levels and functions for the Department of
Health and Environmental Sciences (DHES), Environmental Sciences
Division are described in Section 5.

One more full-time position will be added to the Environmental
Sciences Division for the administration of the permanent regulatory
program. Funding for an air quality specialist will be applied
for by DSL under a program administration grant pursuant to 30
CFR 740.

The air quality specialists' duties would include review of
air quality control measures for fugitive dust at each of Montana's
coal mines (see Rule XI of DSL's new coal rules in Appendix A)
and also over:site of coal mine air quality monitoring (see new Rule
II). Minimum qualifications for the position would include a
bachelor's degree in an engineering field and one year experience
in air quality control. For the sake of governmental efficiency,
the air quality specialist would be hired by DHES and would be
part of DHES's staff, however he or she would be assigned to DSL's
Reclamation Division and his (or her) office would°be in the DSL
building

.
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1 . Description of staffing adequacy [30 CFR 731.14(g)]

Section 5 describes the structural organization and duties
of the Department of State Lands with regards to Montana's exist-
ing and proposed coal programs; Section 9 and Table 1 , (page n

)

describes Montana's existing and proposed staffing levels to its
coal program.

Excluding members of the Commissioner's staff and the Cen-
tralized Services Division there are at present 15 DSL employees
(14 FTE's) in the Reclamation Division who spend at least part of
their time involved with the initial regulatory program (see
Table 1).—/ Ten of these are part of the Department's coal and
uranium bureau and as such devote full time on their coal or
uranium duties. These ten staff members include:

Coal Bureau Chief (wildlife and forestry degrees)
Supervisor of the Billings office (earth sciences degree)
Permit Analyst (English degree)
Mining Engineer (civil engineering degree)
Soil Scientist
(2) Hydrogeologists
Plant and Soil Scientist
Range Scientist
Geologist

*The background for each of these positions is the same as
the job title unless indicated in parenthesis.

Because Montana does not currently have active uranium
mining, the coal and uranium bureau staff has three principal
functions

:

1. coal prospecting: permit review and inspections;
2. uranium prospecting: permit review, and inspections; and
3. coal mine permit: review and inspections.

Three coal and uranium bureau staff members in the Billings
office and one in the Helena office handle prospecting duties
(see Figure 1). Each of these four individuals spends approximately
35 percent of their time (annually) on coal prospecting duties,
35 percent on uranium prospecting duties and 30 percent on coal
mining duties. During the summer field season, coal and uranium
prospecting activities may consume 100 percent of these 4 indivi-
duals' time.

—/For budgeting purposes it was calculated that 9 FTE's out
of the 20 FTE's in the Reclamation Division were spent on coal
program duties. Six-tenths of 1 FTE of this total includes the
Administrative Officer III on the Commissioner's staff.

-67-





The coal bureau chief spends approximately 90 percent of
his time on coal and 10 percent on uranium duties. The other 5

members of the coal bureau spend all of their time on coal mining
duties.

The adequacy of Montana's existing coal program may be
judged by the number of coal mine inspections conducted during
the interim regulatory period. One hundred and thirty-one
inspections were conducted by DSL between May 7, 1978 and June
30, 1979. Montana had 9 approved coal mines at the start of
this period and eleven at the end (see Section 8(f) and Table
1). This frequency of inspections far exceeded that required by
Section 502 of P.L. 95-87. Individual mine inspections often
take a full day and often involve two or more inspectors.

Another way of judging the adequacy of Montana's existing
staffing levels is the thorough manner in which permit applica-
tions are evaluated, Montana's Act allows DSL a maximum of 240
days of review after the receipt of a complete coal permit
application (see 82-4-23, M.C.A. in Appendix A). An application
is considered complete when a company has submitted data and
text showing that all the requirements of the Act and rules have
been committed to and when it has been determined that the data
submitted is of sufficient quality that the permit review process
can be completed without the need for more information. It is a
Departmental goal to send a letter informing the company of
permit deficiencies within 60 days of the receipt of the applica-
tion; such letters often run to 30 pages or more.

Several meetings between company and coal bureau personnel
occur during the course of a permit review. It is a common
practice for our hydrologist or soil scientist to spend a day
with his company counterpart to work on such technical aspects of
a mining plan as drainage designs or alternative methods of
highwall reduction.

In the Fall of 1978, the Department added 4 additional staff
members (3 FTE's) to help with permanent program development and
the additional workload generated by Montana's enforcement of the
Interim Regulatory Program. These individuals included an
Assistant Administrator of the Reclamation Division, a Plant and
Soil Scientist in the coal bureau and 2 part-time Clerk Typists
( see figure 1 ) .

The Assistant Administrator of the Reclamation Division is
responsible for development of Montana's Designation of Lands
Unsuitable Program. Some of the workload under this program will
initially be contracted out (see section 7k). The Assistant
Administrator is also a key liaison with OSM, serves as a wild-
life biologist for the Reclamation Division and handles occasional
inspection duties.

The Plant and Soil Scientist is responsible for general
permit review and inspections and was hired specifically to help
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absorb some of the extra workload generated by the Department's
enforcement of the Interim Regulatory Program.

The two Clerk Typists were hired to help handle the extra
typing load generated by increased staffing levels and increased
inter-governmental correspondence

.

DSL intends to add 2 additional staff members to its coal «

and uranium bureau after permanent program approval and the
Department of Health and Environmental Sciences will add one
additional employee to its Air Quality Bureau (see Section 9).
The new positions to be added to Montana's coal program described
include a blasting specialist, an air quality specialist and
either a wildlife biologist or a plant ecologist. In addition to
their specific professional duties these three individuals will
help ease the increased workload burden on the entire coal program
staff after Montana's permanent regulatory program is approved.

The Department's duties under the small operator assistance
program will be divided among 8 existing or proposed staff members
in the Reclamation Division. These individuals are identified on
Figure 1. A description of Montana's proposed small operator
assistance program is included in Section 7(p).

When one includes the proposed new staff members, the Admini-
strator of the Reclamation Division, and secretarial-clerical
help to the 10 existing coal bureau staff members there will be
17 members of the Reclamation Division who will play at least a
partial role in Montana's permanent coal program (see Table 1).
Added to this list are the Commissioner of DSL and 2 members of
his staff as well as 3 members of the Centralized Services
Division. The permanent program responsibilities for each of
these individuals are listed in Table 1 .

It is not possible to adequately estimate staffing needs
beyond about the first year of the permanent program. While
there is no difference between interim and permanent program
staffing needs with regards to enforcement of performance stan-
dards, bonding procedures, or the issuance of violations, etc.,
other areas such as small operator assistance and the designation
of lands unsuitable may become much more time consuming than now
anticipated. Montana will respond to such changes, should they
occur, by adding additional staff members to its coal program
through OSM permanent program grants (30 CFR 740).

Another reason why Montana's proposed permanent program staff-
ing levels are adequate is that DSL does not expect a rapid
increase in Montana coal production in the near future, (see
Table 3 ) nor does it expect coal development to occur in sub-
stantially different parts of the state than where it is now
occurring. Hence, mine inspection travel time should also grow
slowly.
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The education and experience requirements for the positions
listed in Table 1 also reflect on the adequacy of Montana's
permanent program staffing. All 10 members of the Department's
existing coal and uranium bureau staff have at least a bachelors
degree and 5 members have earned their masters.

Members of the coal and uranium bureau have varied educa-
tional backgrounds. Most have degrees in either a natural resource
or an engineering field. Such varied backgrounds provide an
interdisciplinary approach to problem solving. On the larger
coal mines, each member of the bureau's Helena staff reviews a

permit application according to their area of expertise and field
inspections are rotated among all coal bureau members on a regular
schedule. Considerable effort is expended on hiring of well
qualified and hard working individuals. Minimum qualifications
for employment in the coal and uranium bureau will remain just as
high during the permanent program.

v
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11. Techn ical and prof essional personnel available from other agencies
HOTCFR 731.1 4 U) 3

The only other state personnel which DSL intends to use as a

part of its administration of the permanent program are members
of the Montana Department of Health and Environmental Sciences (DHES)
Laboratory Division and Air Quality Bureau. DSL depends upon the
Laboratory Division to analyze water quality samples collected from
drainageways , sediment ponds and other areas on or adjacent to coel
mines (see Section 5, page 12)

.

An additional air quality specialist will be added to the staff
of the Air Quality Bureau for the administration of the permanent
program (see sections 9 and 10) . The air quality specialist's duties
would include review of air quality control measures for fugitive
dust at each of Montana's coal mines and also over-site of coal
mine air quality monitoring.

Other professional staff members of DHES ' s Air .Quality and
Water Quality Bureau's, while not having specific coal program duties,
often advise members of DSL's Coal and Uranium Bureau on technical
matters. A description of the duties of these two bureaus is given
in Section 5. Advice on technical matters is also sought from
professional staff members of the U.S. Geological Survey, the
Environmental Protection Agency and the Office of Surface Mining.
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1 2 . Budgetary summary for Montana's coal program [30 CFR
731.14(L)]

Table 4 gives a budgetary summary for Montana's coal
program for the prior and current fiscal years, and the projected
annual budget for each of the next 2 fiscal years. These budgets
assume supplemental funding for permanent program administration
under 30 CFR 740. Tables 5 and 6 give line-item cost break- *

downs for Montana's coal program during FY 79 and 80. The program
budget for FY 81 (Table 4 ) come, from preliminary line-item
estimates by DSL and is therefore subject to change. The program
budget for FY 82 (Table 4 ) was estimated at FY 81 plus 10
percent. All budgetary data in this section are calculated for
State of Montana fiscal year which runs from July 1 to June 30.

State funding for DSL's Reclamation Division comes from two
sources: the state general fund and DSL's "Reclamation Account."
The Reclamation Account is composed of permit and violation fees
paid during 2 previous fiscal years. In FY 79, approximately 95
percent of Reclamation Division funding came from the general
fund and approximately 5 percent came from permit Sees and viola-
tions. Funding for the Commissioner and members of DSL's
Centralized Services Division and Commissioner's staff involved
with Montana's coal program comes from the state general fund.
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Table 4 . Budgetary Summary of Montana's Coal program
for FY 1979 through FY 1982

Fi seal

yeara Source of funds Subtotal Total

1979b State 221,028
0SMc - initial regulatory program 130,000 351,028

1980d State 232,701
OSM - initial regulatory program

and permanent program
administration 178,466

OSM - program development 150,966 329,432 562 ,133

1981e State 240,107
OSM - permanent regulatory program 231 , 408 471,515

1982 f State 264,117
OSM 254,549 518,666

aData are based on the State of Montana fiscal year which runs from
July 1 through June 30.

A funding breakdown for FY 79 is given in Table 5 .

Initial regulatory period grants are applied for under 30 CFR 725;
program development grants and program administration and enforcement
grants are applied for under 30 CFR 740.

dA funding breakdown for FY 80 is given in Table 6 .

State and OSM funding for FY 81 came from preliminary line-item
estimates by DSL.

"^Funding for FY 82 was estimated at FY 81 levels plus 10 percent.
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Table 5. Line item summaries of Montana coal program
for State FY 1979^

Subtotal Total

State Funding

Reclamation Division (9 FTE's)
Salary 137 ,573

Benefits 19,253
Contracted services 6,232
Supplies and materials 2,135
Communication and transportation 2,622
Travel 20,690
Rent 675

Repairs and maintenance 314

Other expenses 225

Equipment 135 189,804

Commissioner (.50 FTE)

Salary 15,600
Benefits 2,496 18,096

Chief Legal Council (.50 FTE)
Salary 10,363
Benefits 1,658 12,021

Centralized Services Division (.09 FTE)

Salary 954

Benefits 153 1,107

Total State funding 221,028

OSM Funding (initial program grant)

Reclamation Division
Salary — 40,000
Benefits 5,600
Contracted services 5,000
Supplies and materials 800

Communication and transportation -0-

Travel 22,000
Rent -0-

Repairs and maintenance -0-

Other expenses 600
Equipment 56,000

Total OSM funding 130,000

aAll coal program funding for FY 79 was for the Montana
Department of State Lands.
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Table 6 . Line item summaries of Montana coal program FY 1980a

Subtotal Total

State Funding

Reclamation Division (9 FTE's)
Salary 139,191
Benefits 22,173
Contracted services 6,607
Supplies and materials 2,264
Communication and transportation 2,779
Travel 12,373
Rent 711

Repairs and maintenance 333

Otber expenses 12,668
Equipment 180 199,279

Commissioner (.50 FTE)

Salary 16,756 \

Benefits 2,681 19,437

Chief Legal Council (.50 FTE)
Salary 11,035
Benefits 1,766 12,801

Centralized Services Division (.09 FTE)
Salary 1,021
Benefits 164 1,185

Total State funding 232 ,701

OSM Funding (initial regulatory program
and permit program administration)

Reclamation Division
Salary
Benefits
Contracted services 98, 827

Supplies and materials 1,979
Communication and transportation
Travel 14, 400
Rent
Repairs and maintenance
Other expenses 12,560
Equipment 23,200 150,968

Total OSM funding 329,432

All coal programs for FY 80 was for the Montana Depart-
ment of State Lands unless otherwise indicated.
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Physical resources available for use in Montana's coal program
" [30 CFR 731.14 (m)

]

a. Off ice location and si ze

The Department of State Lands' main offices are located in
Helena, Montana at 1625 11th Avenue (59601). The Department's
Reclamation Division occupies approximately 2,7 80 feet of floor
space at this address. An additional 2400 of floor space are to
be added to the building with construction scheduled to begin in
the Fall of 1979. This extra space is being added largely to
provide office space for the extra staffing necessitated by the
Department's compliance with P.L. 95-87 (see Sections 9 and 10).
The Helena office phone number is (406) 449-2074.

In addition to the Reclamation Division's Helena office, the
Division also maintains a small field office in Billings, Montana
at 1245 N 29th Street (59101) . The Billings office is 490 sq.
feet. Its phone number is (406) 259-3264.

The Department of Health and Environmental Sciences' (DHES)
main offices are also located in Helena. The Air Quality and
Laboratory Division Bureau have their offices in the Capitol
Office complex (Cogswell Building) and the Water Quality Bureau
has its offices at 555 Fuller Avenue. Office space is adequate
for existing staffing levels and additional office space will not
be required for DHES employees under the permanent program since
the one additional air quality specialist necessary will be located
at DSL's Helena office (see Section 9). The Laboratory Division's
chemistry laboratory, an important part of Montana's coal program
is 5600 square feet in size.

The Environmental Services Division of DHES has a field office
in Billings, Montana located at 3304 2nd Avenue North.

b . Vehicles

The Department of State Lands currently owns 3 vehicles which
are used exclusively by the Reclamation Division for coal mine and
prospecting hole inspections. These include a 1975 1/2 ton Dodge
pickup, 1976 Dodge 4-wheel drive Ramcharger and a 1976 1/2 ton
4-wheel drive Chevy pickup. In addition, the Department leases
a 19 7 5 Chevrolet Suburban from the Montana Department of Highways
for use during coal mine and prospecting hole inspections.
Occasionally, vehicles are checked out from the state motor pool
when one of the above 4 vehicles are not available. Adequate motor
pool vehicles are also available to the Department of Health and
Environmental Sciences.

c . Equipment

Equipment owned by the Reclamation Division of DSL is listed
in Table 7 .
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Table 7. Equipment owned by the Reclamation Divis ion of the Department of
State Lands

No . Item No. item

1

1

1

1

1

1

1

1

2

1

1

1

1

1

1

1

1

3

2

1

1

1

1

1

2

10
1

2

1

1

1

2

1

1

1

3

1

CT.
1

1

2

1

1

2

1

1

Noreclo Pocket Dictator 2

H-P 97 Programmable Calculator 2

Conductivity Meter 2

Monroe 1930 Calculator 2

300 ft. steel chain 13 pr

.

Nikon F-2 camera w/accessor ies 11 pr.
Nikon 8 0-2 0mm 2 0m Lens 1

Nikkormat 182 5 camera 1

Hach acid mine drainage kit 1

Dictating equip, w/transcr iber 1

Kodak slide projector 1

slide carousel 1

Prototype camera mount 1

Drafting table 1

Roll tracing unit • 1

Drafting stool 3

Nikon F-2 camera w/F2 lens 1

Kodak tele-instamatic camera 1

Olympus 3 5mm camera 1

Sharp 808 calculator 1

Abney level 1

Polar planimeter 1

Barrell auger 1

Wooden stadia rods 1

Live animal traps 1

200 ft. steel tape 1

100 link chain- 66 ft. lufkin 1

Loggers tape - 75 ft. 2 pr

.

Brunton pocket compass 1

K & E pocket compass
Silva range compass
Increment borer w/extra bit
Sony T-66 cassette recorder
Movie screen
Hi lift jack
Wilkie peilcompass
Metal spikes
Teledyne post drafting instr.
Stereoscope
Leitz hand levels
Suunto PM-5 clinometer
Range pole 2 sections
Rod targets
Rod level
Leveling rod
Self rescuers

Hard hat w/light clip
Battery pack & light
Battery recharger (for se»lf rescuer)

Belt (for self rescuer)
Safety glasses
Safety toes
Filling tool kit
CB radio w/antenna
Salinity meter S-C-T
300 ft. steel engineers tape
Kern one second theodolite
Wooden leg extension tripod
Surveying altimeter
One mile autoranger EDM
Aluminum extension leg tripod
Triple lateral prisms
Tribach & tribach adapter
Seismometer
Engineering seismograph
Air wave detector
Tripod
Drying oven (for vegetation)
Top loader balance
Rolling disk planimeter
60° trapazoidal flume
Old-Delft scanning stereoscope
Water level measuring device
Rubber packs w/safety toes
Portable gas-powered winkie drill
with rods and bit
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In addition to the items listed in table the Reclamation
Division has an adequate number of desks, phones, typewriters, file
cabinets and other office supplies and materials to efficiently
maintain its two offices. Several pieces of equipment listed above
were purchased with OSM interim enforcement grants pursuant to
30 CFR 725.

d. Additional vehicles and equipment needed for the permanent program

Additional vehicle and equipment purchases necessary for
implementing the permanent program will include:

1. The computer hardware and software necessary for a data
storage and retrieval system to implement a program for
designating lands unsuitable for coal mining (see Section 7k)

.

2. An IBM Mag Card II Typewriter to aid secretarial efficiency
within the Division.

3. At least one extra vehicle for mine and prospecting
inspections (this would be necessary regardless of whether
we sought coal program approval)

.

4. Additional desks, phones, etc as new employees are added.

It is anticipated that the above will be purchased with OSM
funding pursuant to 30 CFR 740.
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14. Other programs administered by the

Montana Department of State Lands (30 CFR 731.14(0))

The Department of State Lands (DSL) has two primary duties; one is the

management of state-owned lands, the second is administration of state and federal

mined land reclamation statutues. In accordance with such duties, the Department
is organized into a Land Administration Division, a Reclamation Division and a

Centralized Services Division.

Individuals on the Commissioner's staff are administratively part of the

Centralized Services Division.

DSL's Land Administration Division oversees the leasing, sale, exchange,

improvements, and overall management of state-owned lands. The Land Administration
Program is charged with the appraisal and reclassification of all state lands by

identifying and utilizing multiple-use concepts.

DSL's Centralized Services Division is charged with providing the necessary
administrative services for the department. The program processes in excess of

$15 million in trust income annually and also issues and mairitains surface and

mineral leases on 5,000,000 acres of school trust lands. The program is responsible
for distribution of the interest and income received from lands and investments and

for maintaining the permanent fund accounts involving $35,387,642.18.

Part of the Commissioner's staff includes an Environmental Administrator and
three environmental planners. These individuals prepare environmental assessments
for the Department. An environmental impact statement is prepared on all major
actions of the Department having a significant impact on the human environment.

The Reclamation Division of DSL administers Montana's mined land reclamation
statutes including the Montana Strip and Underground Mine Reclamation Act (coal

and uranium), the Montana Strip and Underground Mine Siting Act (coal and uranium),
the Montana Opencut Mining Act (sand, gravel, scoria, bentonite, clay and phosphate)
and the Montana Hard Rock Mining Act (metals).

TheOpencut and Hard Rock Mining Acts require that a company receive approval
on a mining and reclamation plan from DSL prior to the commencement of mining. Both
Acts require a company to file a performance bond and charge DSL with conduction of
inspections. Penalties are imposed for violations of either Act. The Montana Hard
Rock Mining Act also requires that a company permit and bond exploration activity
with DSL.
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\dJi tional Correspondence Reyardi ng
Montana'

1

s

Proposed Permanent Coal Program

Memo from Commissioner Leo Berry to DSL staff regarding the penalty policy for t!ie coal and

uranium bureau (January 4, 1930).

2. Letter from John North to Donald Crane regarding providing notice of exploration permit

decision to those who commented on applications (January 10, 1980).

3. Letter from Brace Hayden to Donald Crane regarding permit coordination with the Montana

SHPO (January 10, 1980).

4. Letter from Brace Hayden to Donald Crane regarding protection of endangered species
(January 12, 1980).

5. Letter from Commissioner Leo Berry to Donald Crane regarding giving newspaper notice of all

strip and underground permit decisions (January 13, 1980).

6. Memo from Dennis Hemmer to Donald Crane regarding typographical errors in Montana's coal

program rules (January 13, 1980).

7. Letter from Leo Berry to John Bartlett (DHES) regarding inter-agency cooperation in admi-

nistering Montana's coal program (January 14, 1980).

8. Letter from Leo Berry, Jr. to Paul Reeves regarding partial and complete inspections
(January 30, 1980).

9. Letter from Leo Berry, Jr., to Paul Reeves regarding engineer certification of Class I

roads (January 30, 1980).

•P
10. Letter from Leo Berry, Jr., to Paul Reeves regarding bonding of political subdivisions

(January 30, 1980).

11. Letter from Leo Berry, Jr., to Paul Reeves regarding review of permits (January 30, 1930).

12. Letter from Leo Berry, Jr., to Paul Reeves regarding notification of local government offi-
cials (January 30, 1980).

13. Memo From Dennis Hemmer to Paul Reeves regarding marcasite and pyrite analysis (January 30,

1980).

14. Letter from John North to Paul Reeves regarding inspections, the publics right to inspect
documents, abatement periods, bonding and permit renewal dates (February 1, 1980).

15. Letter from Donald Crane to Dr. Robert Archibald (Montana SHPO) regarding Montana's
compliance with Section 106 of the National Historic Preservation Act. (March 11, 1980).

16. Thermofax from Gene E. Kruger to Leo Berry, Jr. proposed for the Department of Interior's
acceptance of Montana's State Program and of the proposed Federal Register Notice regarding
the conditional approval of Montana's program (March 20, 1980).

17. Letter from Leo Berry, Jr., to Walter Heine regarding Montana's acceptance of the 6 con-
ditions (1 law and 5 rule changes) required by the Department of Interior for, approval of
Montana's program (March 20, 1980).

18. Letter from Interior Secretary Cecil Andrus to Governor Tom Judge indicating conditional
approval of Montana's State Coal Program effective April 1, 1980 (March 26, 1980).

19. Letter from Cecil Andrus to Leo Berry, Jr. indicating conditional approval of Montana's
State Coal Program effective April 1, 1980 (March 26, 1980).
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1

(Jnt. .(I States Departm t of tK [ntcrior

OFFICE OF SURFACE MINING
Reclamation and Enforcement

RRQOKS TOWERS
1020 15TH STREET

DENVER, COLORADO S0202

'ICK OF THE REGIONAL DIRECTOR

March 11 , 1980

Dr. Robert Archibald
State Historic Preservation Officer
Montana Historical Society -

225 North Roberts Street

Helena, Montana 59601

Dear Mr. Archibald:

Thank you for your February 11 letter expressing concern with the

meshing of the requirements of Section 106 of the National Historic
Preservation Act of 1966 with the authority granted the State by

approval of the surface mining control permanent regulatory program.

The approval of the State regulatory program will be followed by
Secretary Andrus and Governor Judge entering into a cooperative agree-
ment for State regulation on federal lands.

The cooperative agreement will establish the capability to delegate or
share with the State the many functions of coal regulation, including:

• inspection and enforcement, mine plan review, environmental assessments,
and compliance with Section 106 of the National Historic Preservation Act
through the provisions of 36 CFR Part 800.

The role the State will assume will be decided in large part by Leo Berry,

Commissioner of State bands. However, the Advisory Council on Historic
Preservation indicated that should the State wish to complete the Section
106 process, the State would have to follow the procedures outlined in the

proposed Programmatic Memorandum of Agreement.

Please know that we will look into the arrangement that HUD lias reached
with its grantee cities concerning compliance with Section 106 of the

National Historic Preservation Act and bring this knowledge to meetings
with Leo. In turn, I think you ought to discuss the State assumption of
these resonsi bi 1 i ties with Leo Berry.

Sincerely,

Donald A. Crane
cc; Leo Berry
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(a) Tho rtpprov.il found in Section 926.10 Ui^in.ito on

, -o.nlc-.5 3 Ko/itina lubsits to the Secretary by

tn'^ll data copies of fully implemented regulations cohiainifrg

provisions which are tne saifia or similar to those in

43 CFR 4.1290-4.129$, relating to the award of cost's, including

attorneys fees, in administrative proceedings, or otherwise

eeiaede its program to accomplish the s ase result;

(b) The approval found in Section 926.10 will terminate on

. , l$BQ, unless Montana gtib^its to the Secretary

by chat date, copies of fully ippleverted regulations narrowing

vjj^ discretion found in Umtkm S2-4-223 vbioh fctatas that

''a political 3'abdivision or agency of the State need not

tild e» bond unless required to do so by the boazd !! so that

•this pryvision is applied in a st:^ or sispilar fctafrer *s

Section S24 of ?.u. 05-37, or otherwise oeanda it pieure^

to accomplish the ris^e result;

(o) The approval found in Section £2-5. 10 -ill t^nainate on

jt
rnl«33 Montana submits copies of fully enacted

legislation and, if necessary, ^eolations removing

i
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r.he present linitation in Montana 02-1-2 22 providing that

the sr. .ill operator assistance pro ora* will be irplerrented

41to the extent that it has received Federal funds for this

purpose*, or otherwise spends its program to accomplish

tiae 52J--9 result;.: .-.
*

(d) T'as approval found in Section 926. ao will terminate on

^ '

, 1380 unless Montana submits to the Secretary by

that £ato, copies of Cully enacted regulation? removing

fros Sul* X:<iX3)(b)(ii) the phrase "wit* respect to protection

of the hydrotogie balance", or Other-visa abends its progr^ra

to accomplish the same result; and

(o) The approval found in Section 926.10 will terminate on

a
, 1930 unless n-ontana submits to the Secretary by

that date, copies of fully enacted regulations containing

provisions which ?.r(5 the sawa or ^h-.il^x to those in

30 CFR 843. 11(a)(2) relating to: a) imposing $£firaatiy*

obligations if a cessation order will not completely abatu* .*

the eminent danger or h&xa in the "&o&t expeditious aanner

physically possible'** and b) an affirmative obligation if.ay

reonire the u$s of additional personnel or equipment without

-regard to cost, or oUjervi.se asends its orcgras to accomplish

the sape result.

117
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<£) Th> approval fcunl in Section 526.10 Will fcerotnat.e on

1930 unlass Kenten a outofffl r.o fcha Secretary by

that date, copies of mlly enacted regulations removing from

Rule .XXIV (1) the vord "substantial" in reference to ensuring

compliance with Montana law and regulations, or otherwise

a?.s£n<3s its prograa to r«cco^plish. thz sae-e. result

.

1 1 a
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Qfrm ftttiuV f-sjtftl ^ojlhj^- /ili'Xi

The Montana Department of State Lands has the authority

unSair Montana's %£&"&fiistratine rroce^ures Act, $UKA Section

02-4-253, and Hula XXI and the Montana pros rasa contains

provisions for public participation in the development -and

revision ox- Montana regulations, Montana also has the

authority to provide for public participation in the per-

fitting process and in the enforcement of its laws and

regulations, with one exception,

The Montana pro-jrasj does not provide for award of costs in

adf^inistr^tiva proceedings, including attorneys fees, in

accordance with Sections $20 and 5 25 of SH&R& and 4 3 C?R

4 fli2$G et sea. although Montana has enacted the basic

authority for the award of costs and expenses, SMCKA and 30

<tFR Chapter Vix reouire that a State program include the

regulations which da tail such ratters as who ray file,

contents of a petition, -and who ray receive an award. The

preamble to the Federal rules, 44 FR 15297. states in part.

The office believes that a State program must
Jtoet the following niniisuja criteria with respect
to citiaen participation: (3) it must authorise
award of costs and expanses in acre niatrat ivs and
judicial proceedings provided under section 520(d)
and <£) and 525(e) "of* the Act and 43 CFH 4.

In • light of this language, the Secretary believes that a

State frog ra^ rr-ust include provisions similar to 4 3 C/R

4«'i2'S0 et sea. The Montana SURA does not raafce provision

for such award;- consistent with 4 3 CFH 4,1250. Montana has

agreed to irake the necessary revision.
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Hontana f
3 provision for th~ a^ard of attorney fees in judicial

proceedings, SO}?A Section S2-^-232{5j
l is identical to

Motion 520(d) of $HCH* m 3?here ara no Federal filiations

•i^pl wanting Section 550(d). However, .us is discussed in

..ths re4$6<£S3 to coauaent 5 0, the. Secr-atary believss that

fn^' s provision is intended to recuire that attorney fees

fc&Y awarded against citizen groups only where they act

tn. baa faith,

: ;
Section 524 of SMCPA, 30 U$C 1274, provides that political

:
subdivisions uhich erigaoa in surface coal slitting operations

«sra subject to the fall requirements of StfCPA. Montana SUBA

^2-4-223 gives tlva Department of Stats Lands discretion in

requiring a tend £rofa a political subdivision. The Hon tan

a

fee^artliest of State Lends will, by policy dated January 30,

1530,, require a bond for any fining operation operated by a

political subdivision of the State in the s^a manner as

required of all other operators.

In orfer to comply wit& faction 524 of SHCHA, Montana ou*t

revise its regulations to opacify that a political sub-

division a-est obtain a bond if it is directly conducting a

coal mining operation. However, since at present no

political subdivision is conducting each an operation, it is

dsterxainsd the Department of Stats Lands' policy statement

i3 sufficient until the agreed date by vhich Montana will

b&va cbanged its regulations.
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The Hm&m* mgmijUM of State Lsrsds has the 'authority

nricTar Montana lavs and the Montana program contains provisions

in Hula XXvI to provide small operator assistance, However,

l&nt&aa 32-4-222 ir^pl events the sa-all operator assistance

program only to the extent that the State has received

Federal funds for this purple. Such a limitation is not

consistent with Section 705(c) of the Sr'CRA, Montana maintains

that it hss only approximately six operators eligible for

gssistance at' present. The Federal funds currently available'

to Montana for small operator assistance 5 re sufficient to

r-oet the present nee4'$ of Hen-tana . However, this ni&y not be

tba/case in the future and thus it is datai,nine& that the

i'ont^na law and regulations concerning $S3-at! operator assistance

60 not fully comply with Section 705(c) of SMCRA 3Hd 30 CTR

735, Montana has agreed to remove the restrictive provision

xscm its lev and regulations.





c
/

C-Orlijltith) ('/) .

) 44 FR 67943 (tfdyey-bsr 27, 1975} suspended portions of

'30 CFR 805.13(d) { concerning the irfcVegetation requirements

vhsa a long tens agricultural land use is involved) and

30 CFP. BOB il2(c) • (concerning a limitation on the ar^?l

liability under * bond) 33 being i 5*4cons is tent with the

SHCSA. Hontaila RnXa XX(3}£b) corresponds to 30 CFS 305.13(d),

but also refosre-ness Rules XVI (Altnxnate Reelaxation) and

thereby avoids tho inconsistent Xang-oaga of 30 CFR 305.13(d).

tn 30 CFR 0O3.X2{cJ, the phrase ^ith respect to protect ion

• o£ the hydrologic balance" was snsps-nded. Hc-nt^na Rule

:<'X(13)(b)(ii) contains provisions that mirror the suspencad

^d>re?l rcguX«tion. As such, Montana RuXe XX(13 ) <b)(ii) is

determined to be inconsistent wuh r^eCRA. Montana has

^areecl to e*T<end its xegvuatiens to ree.ova the suspended

phrase.
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30 Cm 343.Xl<a)(2) provides that if a cessation order

will not completely abate the inasinent danger or barm in

- the nficst expeditious ssiuiner physically possible, H affirmative

obligations shall be iiaposed by the authorised representative

ct the regulatory authority. Furthermore, the affirmative

obligation -say require tho use of ex is tiny' or additional

p-orsonnol and equipment without consideration of cost (-t4

15301). Montana SURA And regulations do not explicitly

contain these provisions- Kontana maintains that abatement

of i&aineni danger or of a significant environmental barn •

provided in Kontana 82-4-251(1) would require complete

a&ate&g&t in order to eliminate the danger or hartt* Furtbersao:

£gdp£@ie gbate^snt vould have to be §s expeditious as possible

and would require the uss of additional personnel or oqnic^ont

without regard to cost in order for the State to avoid

action under its ccjr.r.on law of mandamus. The Secret cry

believes that the abatement of Iraninant dangers or bans in

<ui expeditions manner is an important item to ba addressed

in a Stats regulatory prcurran. While Montana feels that it

has ths necessary authority and as a natter of policy vould

require abatement in accord with 30 CFR 843.11(a)(2), the -

Secretary believes that this procedure aust be set forth in

Hontans law or regulation. The State has agreed to" revise

its regulations

.
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(i) ^ntsna mU XXXV(l) requires that tiw Hontap a Department:

o£ State Lands inspect to ensure "substantial;1 .CQ^pUfno.e ^
, ,

with UonUw law and regulations. A
Montana has st^ed — ^,w-

this rule does not relieve the operator of the duty to •

I" Viatel, »ith Hoafp. 14* -»4 regulations //section,

|-^-23X to 235 Siita complete ^»»« th9

[f plan and Romance st^a^^kfftion 82~4- 2 51 require

'j^tt^ca of a notice of viol*tio« or suasion order for

I MSMSed fe> ev«y violation. Therefore, icwapleta
coaplxsnce

If with th. prc^a* i. Additionally, vhile H^tana

|r guW XXIV retire* at.Ieast the of i^pacUons

in «c«dMc. vita 30 CIS 8*0, Woatane interprets the rule

to EttWs* «a Kentaaa Departed of State Lands to »*•

' "

Editions! inspection* if necessary to ensnre substantial

e&Xience with tie Hontai* lav *«<5 reflations. -

Hontaaa has agreed to *mo.i*j *v* *>°~A-* J

'-'substantial" from Stale jaUVUlj*
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Dt( )ARTMENT OF STATE If NDS

March 20, 1980

Mr. Walter Heine, Director
Office of Surface Mining
Department of Interior
18th & C Streets, NW
Washington, D.C. 20240

Dear Wal ter

:

The department has received by teletype on this day a copy of Secretary Andrus'
six conditions to the approval of Montana's permanent program submission, which
was made pursuant to 30 U.S.C. 1253. A copy of the conditions as received is

attached

.

Pursuant to 30 C.F.R. 732.13(1), the Department of State Lands agrees to

make the modifications to its permanent program. The intent of the Secretary
in conditions (a), (b), (d), (e), and (f) is clear. With condition (c) I assume
that the Secretary intends that only the word "federal" be removed from
82-4-222(3), and the Department by this letter agrees to this condition.

Conditions (a), (b), (d), (e), and (f) require rule changes. The department
in making the changes must comply with the rulemaking procedures of the Montana
Administrative Procedures Act, which require public notice of the proposed rules,
a public comment period, possibly a public hearing, consideration of comments

,

adoption by the Board of Land Commissioners, and publication of final rules.

This procedure can probably be completed within six-months, but a slightly
longer period may be required if substantial public comment is received.

Condition (c) requires a statutory amendment. The next regular session of

the Montana Legislature convenes in January of 1981. It is impossible to predict
precisely when a bill making the required modification could or will be passed.

The legislation, if passed, could probably become effective on passage and

approval, but in no case later than July 1, 1981. The department therefore

suggests that the condition (c) require modification of 82-4-222(3) by July 1,

1981 .

The department will immediately initiate action to bring its program into

compliance with the subject modifications.

Sincerely,

Leo Berry, Jr., Commissioner
Department of State Lands





United tStates Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

Honorable Thomas L. Judge
Governor of Montana
Helena, Montana 59601

Dear Tom:

I would like to congratulate you and the State of
Montana on assuming responsibility for a permanent
regulatory program for surface coal mining recla-
mation activities. I have today, approved the State's
submission, effective April 1, 1980, conditioned on
its correcting six deficiencies. The Montana Depart-
ment of State Lands, Leo Berry, Jr., and his staff
are to be commended for their efforts in the prepara-
tion of a program to fulfill the mandates and
objectives of the Surface Mining Control and Reclama-
tion Act of 1977 (P.L. 95-87).

Since its initial program submission on August 3, 1979,
the Department of State Lands has maintained a posture
of total cooperation with the Department in achieving
our mutual goal of implementing P.L. 95-37. Throughout
it has worked closely with the Office of Surface Mining
(OSM) . The Department's willingness to correct defi-
ciencies and make adjustments in a timely manner is a
clear indication of the State's commitment to balancing
the need for environmental protection with the equally
important goal of maximum resource utilization.

Review of the Montana program shows that Montana has
the necessary authority and capability to administer
and enforce the permanent regulatory program with six
exceptions. The minor deficiencies involve: (1)
limiting the discretion of the Board with regard to
bonding of State agencies and local governments; (2)
the award of costs, including attorneys fees, in
administrative hearings; (3) removing the statutory
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limitation on small operator assistance program funding
to the extent that "Federal" funds are available;
(4) revision of bonding regulations which contain
language from Federal regulations which" have been
suspended; (5) the lack of regulations concerning the
imposition of affirmative obligations when a cessation
order will not abate completely the imminent danger
or harm in the "most expeditious manner physically
possible", and (6) removing the word "substantial"
from the regulation ensuring compliance with Montana
law and regulations through inspections. We have
been incclose contact with the Department of State
Lands and it has agreed to correct the deficiencies
involving regulations by November 1, 19G0, and the
statutory deficiency by July 1, 1981. These correc-
tions by the specified dates will remove all reser-
vations on my approval.

I am pleased that Montana has taken the lead in
Requiring approval of its program and sincerely look
forward to working with you on our mutual concerns
and in terest s

.

X enclose a copy of the Federal Register notice which
formally announces this decision and which the
Department will publich shortly.

Sincerely,

(Sf$ Cm

SECRETARY

Enclosure
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OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

Mr Leo Berry, Jr.
MR 2 6 1SSQ

Commissioner
Department of State Lands
Capitol Station
Helena, Montana S9601

Dear Mr. Berry:

I congratulate you and the Department of State Lands
for gaining primacy in the regulation of surface coal
mining operations under the Surface Mining Control and
Reclamation Act. I have approved the State's program
effect ive April 1, 19 SO. My approval is necessarily
conditioned on correcting six minor deficiencies. Your
staff is to be commended for its preparation of a pro-
gram to fulfill the mandates and objectives of the
Surface Mining Control and Reclamation Act of 19 77
(P.L. 95-87). The approval is effective upon
p ub 1 i c at i on in the Federal Reg i

s

t er

.

Since your initial program submission on August 3, 19 79,
the Department of State Lauds lias maintained a posture
of total cooperation with the Department in achieving
our mutual goal of implementing P.L. 95-87. The Depart-
ment is extremely pleased with the close working relation-
ship which lias been maintained between your staff and
the Office of Surface Mining throughout the review pro-
cess. The willingness on the part of the Department to
correct deficiencies and make adjustments in a timely
manner is a clear indication of the State's commitment
to balancing the need for environmental protection with
the equally important goal of maximum resource
utilization

.

Review of the Montana program shows that Montana has the
necessary authority and capability to administer and
enforce the permanent regulatory program with six excep-
tions. The minor deficiencies involve: (1) limiting
the discretion of the Board with regard to bonding of
State agencies and local governments; (2) the award of
costs, including attorney's fees, in administrative
hearings; (3) removing the statutory limitation on small
operator assistance program funding to the extent
that "Federal" funds are available; (4) revision of
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bonding regulations which contain language from Federal
regulations which have been suspended; (5) the lack
of regulations concerning the imposition of affirmative
obligations when a cessation order will not abate
completely the imminent danger or harm in the "most
expeditious manner physically possible", and (6)
removing the word "substantial" from the regulation
ensuring compliance with Montana law and regulations
through inspections.

I am pleased that the Department of State Lands lias

agreed to correct the deficiencies involving regula-
tions by November 1, 1980, and the statutory deficiency
by July 1, 1981. These corrections by the specified
dates will remove all reservations on my approval.

I am also pleased that Montana has taken the lead in
acquiring approval of its program and look forward to
working with you on our mutual concerns and interests.

I enclose a copy of the Federal Register notice formal-
ly announcing this decision which the Department expect
to publish shortly.

Sincerely,

SECRETARY

Enclosure
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violation. Section 8 2-4-254 requires a penalty to be assessed

for every violation. Therefore, complete, not substantial, compliance

with the program is required of the permittee.

Second, the Rule XXIV is more stringent than 30 C.F.R. 340.11(a)

in the area of detection of violations. The federal rule

requires that the regulatory authority conduct a complete

inspection of every permitted mining operation at least once

a quarter and a partial inspection at least once a month.'

The rule further provides that the regulatory authority "
.

collect evidence of every violation. During the meeting OSM

officials indicated that this latter requirement applies to

111 violations observed by the inspector.

The Montana provision makes the same minimal requirements

as to the inspection schedule. However, Rule XXIV requires

the department to make additional inspections if they are

necessary to ensure substantial compliance with the act.

There appears to be no parallel federal requirement.

As stated above, even though the language of the federal rule, read

literally, requires collection of evidence with regard to every

violation, OSM has indicated that the requirement applies to

every violation observed by the inspector exercising due

diligence in inspecting. The problem is that the federal

^ule imposes strict liability to observe every violation,

which is an impossible standard. This problem is not a

critical one for OSM because the federal government has
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vereign immunity. However, sovereign i \ nm u n i ty b a s b 6 e

n

abolished in Montana. To impose a type of strict liability

to detect every violation is not acceptable. For this reason,

the department has required inspection for substantial

compliance. This means that the department must exercise

due diligence in its inspections and, because every violation

observed must result in a penalty assessment, collect evidence

as to "every violation observed. In addition, as pointed

out above, Rule XXIV imposes an obligation to conduct more

frequent inspections, if necessary, than the federal rule.

The second question is whether the department, as is required

in 30 C.F.R. 840.12(b), has authority to enter a mine site to

nspec t without a search warrant. The coal industry in

•Montana has been a closely regulated industry since passage

of the first reclama tion act in the late 1950' s. Since that

time the department has conducted frequent and detailed

inspections without search warrants to enforce the reclamation

act. No rule or statute in the interim or permanent programs

requires the department to obtain a search warrant. For

these reasons it is my opinion that the department may inspect

coal prospecting or raining operations for compliance with

the permanent program without a search warrant.

The third question concerns Montana's compliance with 30 C.F.R.

||
3 . 12(c) and (d), which require the regulatory authority to

have the authority to require interim steps in notices of -

violation. Section 82-4-251(2) requires that the Commissioner





Whis authorized representative issue an order requiring

abatement. It is my opinion that the authority to require comP l

tbateinent includes the' authority to require interim steps

necessary to achieve complete abatement. The Commissioner and

bis authorized representatives therefore have authority to

eauire interim steps in the notice of- violation.
i. e

The fourth question involves an interpretation of Article II,

Section 9 of the Montana Constitution, which provides:

No person shall be deprived of the right to

examine documents or to observe the deliberations

of government and its subdivisions, except in cases

^ where the demand of individual privacy clearly exceeds

the merits of public disclosure.

The question is whether the exception allows the department

to deprive the public of access to information to which it is

entitled under federal regulations. Recently a district

court has held that only natural persons, and not corporations,

have the right to privacy in Montana. More important, the

transcript of the 1972 Montana Constitutional Convention

indicates that the exception applies only to personnel matters,

litigation, tax records, welfare records, jury deliberations,

Supreme Court deliberations, and attorney-client communications

None of these are required to be dislosed in the federal

'^les. Therefore, nothing which is required to be disclosed

to the public under the federal rules can be kept confidential

under the Montana provision -
-

-





The fifth question is whether 82-4-251(2) allows the department

to extend the abatement period- beyond 9 days. That section

provides that the department must fix a reasonable time, not

exceeding 90 days, for abatement. The next sentence begins .

w i th tHe foliow i n g ph r a s e

:

Tf upon expiration of the period of time

or originally f ixed or sub^eguejrt|^xtehded ,

.

[ u n d e r 1 i n i ng a d d e d ]

The question has arisen because of the possibility that the

underlined language could be construed as allowing an extension

beyond 90 days. However, the sentence setting forth the 90-

^ry requirement is the only one dealing with the setting of a

time frame. The next sentence, partially quoted above, does

not authorize extensions. It merely refers to extensions

authorized by the previous sentence. Under the previous

sentence, the original time for abatement and any extension,
^

when added together, cannot exceed 90 days.

The sixth question regards bonding. The state's bond form allows

cancellation of bond only for undisturbed areas. Because this

form is not a rule, the question has arisen as to whether

Montana is required to retain that provision in its bond

form. It should be noted that the bond form has in the past

been a rule, but that recently the Montana Secretary of State,

go publishes the Administrative Rules of Montana and has

authority over format, has prohibited the promulgation of
;

s as rules. Section 82-4-23 requires department to
form





Tne

maY ^ waived by Che department. There is no penalty tor

early submittal, should the department require or accept it.

•

provision is therefore directory rather than mandatory. The

r-oartment therefore has the authority to accept renewal

pplications earlier than GO clays prior to the renewal date.

This interpretation is bolstered by the statement of intent

of the 'Montana Legislature which accompanied Senate Bill

515, the legislation by which the legislature sought to -

bring Montana's statute in to complete compliance with federal

requirements. That statement provides that it was the

intent of the legislature to give the department authority

to adopt the rules necessary to bring Montana's program into

Tompliance with the federal program.

* Sincerely

f
John F. North
Chief Legal Counsel and

fecial Assistant Attorney General
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THOS'.AS l_ JUDGE. GOVERNOR

SIAll; OF MON1ANA
(^0-5)-<-c9-2074 LEO BERRY, COMMISSIONER ',6^5 ELEVEN IH AVENUE

HELENA. MONTANA 59S01

MEMO

To: Paul Reeves, Deputy Director, Office of Surface Mining
From

:

Dennis Hemmer, Montana Department of State Lands^T)//
!4arcasite and Pyrite analyses

At i ssue' is the fact i1 3 a

t

[ontana does not specifically require pyrite and
marcasite analysis of the coal seam as required by 30 CFR 779 .14 (b) (v)

.

)

The purpose of the OSM requirements for mineralogical analysis of the coal seams
is to identify the principal foams of inovganic sulfur in the coal that may be
subject to oxidation -when exposed to air and water, and which may lead to acid
drainage from the mined areas. The differentiation between marcasite and pyrite
(inorganic forms of sulfur) is considered useful to identify areas where the theore-

tically faster oxidized marcasite predominates and thus areas where acid drainage
conditions may be more likely.

Montana feels that since its coal is low in sulfur content (see attatched table)

total sulfur is a sufficient measure of the potential for acid mine drainage.
That is, a sulfur content higher than that normally encountered would alert
the state to a potential acid mine drainage problem even through the sulfur
content would not be considered, out of the ordinary for a "higher sulfur"
area. If above normal sulfur is encountered Montana does have the ability
in Rule II (3)(g) to require a further breakdown of the sulfur (i.e. marcasite
and pyrite). Page 9 of Montana's guidelines for analysis of coal does require
a pyrite sulfur content of coal.

Acid mine drainage usually comes from one of two sources (1) oxidation of sulfur
in the coal remaining in the rooms and pillars of an underground mine, or (2)

coal wastes from coal processing plants which contain sulfide minerals such
as pyrite aid marcasite. Montana has one underground coal mine and no coal
processing facilities.

As pointed out, Montana requires chemical and physical analyses of any material
that may be acid producing. The Montana program also reiterates the Federal
requirements to conduct all activities to minimize disturbances to the
hydrologic balance (VII (1), to selectively place and seal acid-forming and

toxic-forming materials (VII(l)(c)), to avoid drainage from acid- and toxic-
forming spoil (VII (9)) and VII (11)), to backfill material to minimize adverse
effects on ground water (IV(l)(c)), to cover acid-forming and toxic-forming
material with a minimum of 8 feet of non-toxic and non-combustible material
(IV(l)(h)) / to backfill to prevent leaching (IV(l)(k)), to keep acid-forming
a.nd toxic-forming materials out of drainage channels (IV(l)(h)), and designing
mines to prevent acid mine drainage (XVIII ( 2) (a) (v) ( i) ) . Thus any acid-forming
coal materials whien might be encountered would have to be addressed in the
context of complying with thse protective measures.
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Since Ivo.nt5.na
1 s coal is .lew in sulfur, there is only one iioderrground

mine and no coal processing plants, and that if a potentially acid

producing area were encountered Montana has the same protective
standard's, l-jontana feels that the same environmental protection is

acheived without sepecifically requiring a separate pyrite and
rrarca site analysis.
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JAN 3 1930

Mr. Paul Reeves, Deputy Director
Office of Surface Mining
U.S. Department of the Interior
1951 Constitution Avenue, N.W.

Washington, D.C. -20240

Re: Notification of local government officials

Dear: Mr. Reeves

As a matter of policy, the Montana Department of State Lands will notify

the local government officials in the local political subdivision in which

the area of land affected is located within 10 days after granting a

mining or test pit prospeding permit. The notification will include

the location of the lands within the permit area.

Si ncerely

Leo Berry Jr. y u

Commissioner
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STATE OF MONTANA
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CAP! 1 CM r.U7CN

El-f-VHSTH J.V.:vUE

HELENA, MONTANA

JAN 3 1930

Mr. Paul Reeves, Deputy Director
Office of Surface Mining
U.S. Department of the Interior
1951 Constitution Avenue, N.W.

Washington, D.C.- 20240

Re: Renewal of permits

Dear: Mr. Reeves

As detailed in John North's opinion, the Department of State Lands has

the authority to extend the period during which the Department may receive

an application for a permit renewal. The Department will accept applica-

tions for renewal more than 60 days prior to the expiration of the permit

in order to comply with the notice and public comment provisions of

Rule III.

Si ncerely

)

Leo Berry Jr.

Commissioner

J-
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JAN 3 1930

Mr. Paul Reeves, Deputy Director
Office of Surface Mining
U.S. Department of the Interior
1951 Constitution Avenue, N.W.

Washington, D.C. 20240

Re: Bonding of Political subdivisions of the State

Dear: Mr. Reeves

As you are aware 32-4-223(2) MCA gives the Department discretion in

requiring a bond from a political subdivision of the State of Montana.

The Department of State Lands will, by policy, require a bond for any

mining operation operated by a political subdivision of the State as

required of all other operators unless the Department and the Office of

Surface Mining mutually agree that one is not required.

Sincerely

Leo Berry Jr.

Cor.mi ssioner
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JAN 3 [930

Mr. Paul Reeves, Deputy Director
Office of Surface Mining
U.S. Department of the Interior
1951 Constitution Avenue, N.W.

Washington, D.C. ?J)240

Re: Engineer certification of Class I roads.

Dear: Mr. Reeves

As outlined in John North's opinion, the Department of State hands has

the authority to require certification of Class I roads by a reqistered

professional engineer. On all applications the Department will require

that the design and construction or reconstruction of all Class I roads

for coal mine and test put prospecting be certified by a qualified

registered professional engineer.

Sincerely

Leo Berry Jr. n U
Commissioner
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JAN 3 1980

Mr. Paul Reeves
Deputy Director
Office of Surface Milling
U.S. Department of the Interior
19 50 Constitution Avenue, N.W.
Washington, Li*. C . 2024

Re: State Inspections

Dear Mr . Reeves :

As per our conversation of January 27, please be advised that

the partial and complete inspections referred to in Rule

XXIV of the Montana program are on-site, an- the - ground inspections.'

A complete inspection is an inspection of the entire permit

area for complete compliance with all applicable requirements

of the law and rules.

Sincerely,

o u
Leo Berry, Jr.
Commiss ioner

i5r
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January U, 1930

Mr, John W. Bar tie lit

Deputy Director • .-

Montana Department of Health- .

& Environmental Sciences " "

Cogswell Building
Capitol Station
Helena, MI 59601

Re: Interagency Cooperation in
Administering Montana's Coal
Program

Dear John:

I wduld like to re-affirm the past policy of cooperation in the

administration of Montana T
s coal program.

The Department of State Lands (DSL) will continue to coordinate
its coal permit responsibilities with the permit responsibilities of

the Department of Health and Environmental Sciences (DUES) . DUES
has statutory responsi bill ty for the protection of air and water
quality in Montana and pursuant to such responsibility issues air
quality and ±1PDES permits for coal mines. Accordingly, when DSL reviews

a coal mining permit application, it will inform the applicant of ref-

lated DUES requirements.

Also, upon receipt of a permit application, the DSL Coal Bureau Chief

will contact both the Air and Water Quality Bureau Chiefs so that the

permit review time frames of the two agencies can be coordinated. Data

and staff support will be shared during the permit review process and

such coordination shall extend to joint inspections and joint environ- -

mental impact statements where necessary.

After/ permit issuance, joint inspections will continue to be made wherever
possible and I have informed the Coal Bureau Chief to send our mine
inspection schedules to both the Air and V,

Tater Quality Bureau Chiefs,

'.'hen problems that potentially impact air or water quality are noted by
t
.

the DSL staff, the appropriate members of your staff will be quickly
informed and DSL will expect the same from DHES staff.
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January 14, 193

Page -2-

Inter-depa r teen ta 1 cooperation with regard f.o air quality issues
should be greatly enhanced by the agreement readied in our July )1 ,

1979 and August 3, 1979 letters of understanding.

Again it is understood that 'DUES will continue to enforce all state

air and water quality statutes as they apply to coal mining.

If you concur with the statements in this letter, please sign on the

line below and thank you for your assistance in helping tins agency

administer :'on tana's coal program.

John Bart let t, Deputy Director
Department of Health and Environmental Sciences

v

c: Regional Director, OSM -V

Regional Director, EPA

BH: ta
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MEMO

To: Donald Crane, Regional Director, Office of Surface Mining
From: Dennis Hemmer, Coal and Uranium Bureau Chief, Montana Department

of State Lands ' -
.

Re: Typographical errors in Montana's rules

The following are the known typographical errors in Montana's rules
While they by no means include all errors in the rules, they hopefully
include all errors which affect' the content of the rules.

Page 18 Rule II (2) (w) (iii) should read "...prior to the approval of
the..."

Page 49 Rule III (6) (b) (ii) (C) should read "

and"
for those activities;

Page 57 Rule IV (7) the first sentence should' read "Spoil not required^

to achieve

Page 77 Rule VII (3) (a) the f irst sentence should read "All surface
drainage from the disturbed areas that have been graded,
seeded, or pJ-J^rrtGdj shall T>e passed through a s edimentat ion pond
or a series of sedimentation ponds before leaving the permit area.

Page 81 Rule VII (5) (b) (i) (E) Should read "energy dissapators shall be

installed when necessary at streams where the exit velocity
of the diversion is greater than that of the receiving stream."

Page 113 Rule XVI (1) the first sentence should read "Each operator
who desires to conduct alternate reclamation pursuant to

section 82-4-232 (6) shall..."
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January 13, 1980

Mr. Donald A. Crane
Regional Director
Office of Surface Mining
1020 - 15th Street
Denver, CO 80202

Dear Don:
*

You have pointed out that 30 CFR 786.23(e)(2) requires that the regulatory
authority give public notice by newspaper publication of its decision on a

surface mining permit application and that /76.14(a) has a similar require-
ment for exploration of more than 250 tons. You also point out that on its

face the Montana program does not appear to have a parallel requirement

However, you should be advised that Section 2-3-104 MCA requires public
notice of an action of State government which is of significant interest
to the public. This notice must be given in time to allow the public to

have' input into the final decision on the agency.

One of the principal means of public input into a final decision on a mine
permit application is through the Administrative Appeal process. Section
2-3-104 MCA therefore requires public notice in order to allow the public
to exercise its right of administrative appeal.

Because the Department of State Lands is of the opinion that it can best
fulfill the notice requirement by following the procedures set forth in

30 CFR 786.23(e)(2) and 776.14(a), the Department will provide public
notice by publishing notice in a newspaper of general circulation in the

general area of the proposed operation. This will be done for all strip
and underground mine permit decisions and all test pit exploration permit
decisions (the Montana equivalent of exploration for more than 250 tons).
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Donald A. Crane
January 13, 1980
Page Two

This letter supercedes "the letter of January 10, 1930 regarding test

pit permit applications because the Department is of the opinion that
the newspaper notice procedure best assures compliance with Section
2-3-104.

Thank you for allowing the State to submit this clarification of its

program.

Si nee rely,
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CAMTOL STATION

STATE OF MONTANA
(406)449-2074 LEO BERRY. COMMISSIONER 1625 ELEVENTH AVENUE

HELENA. MONTANA 5960J

January 12, 1980

Mr. Donald A. Crane
Regional Director
Office of Surface Mining
1020 15th Street
Denver, CO 80202

Re: Endangered Species and Habitats
of Endangered Species

Dear Donald:

The Department of State lands wishes to clarify the description given
on page 31 of its revised permanent program text regarding consultation
with agencies having jurisdiction over fish and wildlife resources-

Montana's permanent program Rule II(3)(l)(i) requires the permit applicant
to provide:

"a listing of the fish and wildlife (including, but not limited
to birds, mammal , fishes, reptiles, and amphibians) species
utilizing the permit area, including any species on the rare and
endangered list prepared by the U.S. Bureau of Sports fisheries
and Wildlife (Threatened Wildlife of the United States);*'

The Department will make sure that for every permit application this list
is consulted and it will refer all questions regarding this list to the
U.S. Fish and Wildlife Service.

Montana's permanent program Rule II(3)(l)(v) requires the permit applicant
to provide a wildlife habitat map for the entire wildlife survey area.

Should an endangered species or its habitat be identified in a permit
application, the Department of State Lands would not allow mining to

occur in that area pursuant to 82-4-227(2) (a) MCA. This Section of

r
i



t

I

<



Page 2

Donald A. Crane

Endangered Species

January 12, 1980

the Montana Strip and Underground Mine Reclamation Act prevents approval
of a permit application for areas having special, exceptional, critical
or unique biological productivity, the loss of which would jeopardize
certain species of wildlife.

Sincerely, *

Brace Hayden

Administrator, Reclamation Division

cc: Leo Berry, Jr.

John North
Area Manager, US FWS
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January 10, 193

Mr. Donald A. Crane
Regional Director
Office of Surface Mining
Brooks Towers
1020 15th Street
Denver, CO 3 02 02

Dear Don

Your agency has noted that the Montana rules do not have a
counterpart to 30 CFR 776.14(a) requirement that the regulatory -

authority provide newspaper notice of the decision on an
exploration permit application.

Rule III(l) provides that the Department of State Lands must
publish newspaper notice of prospecting permit applications for
removal of more than 250 tons.. Also required in Rule XIX (3) (d)

is notice by posting at the courthouse. Both notices must invite
public coiTiinent. The Federal notice requirement for applications
is for posting only. The State requirement therefore provides
more public notice at the application stage.

Although it is not expressly required in the rules, the Department
will provide notice, by mail, on the same date as mailing of
notice to the applicant, of the permit decision to all persons
who commented on the application.

The State submits that this requirement provides for public
notice at least equal to, if not superior to, the newspaper
legal notice requirement of 30 CFR 776.14(a).

Sincerely,

John F. North
Chief Legal Counsel

Iw
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January 10, 1980

Mr. Donald A. Crane
Regional Director

Office of Surface Mining
Brooks Towers

1020 - 15th Street
Denver, CO 80202

Re: Cultural Resource Protection
Provisions in Montana's
State Prog rain

Dear Donald:

An error exists on page 31a of Montana's revised permanent coal program text
(November 13, 1979). The reference to 30 CFR 106 should be changed to read
"Section 106 of the National Historic Preservation Act of 1966."

The Department of State hands wishes to clarify the description given on
page 31a of how it will coordinate the permit review process with the
Montana State Historic Preservation Office. Montana's Permanent Program
Rule 1 1 (3) (a) and (b) and Rule 1 1 (3) (o) (H) require that a cultural resource
inventory be performed for all proposed mine areas. Rule 1 1 (3) (o) specifically
requires that the applicant identify:

(H) the boundaries of any public park and locations
of any cultural or historical resources listed or
eligible for listing in the National Register of
Historic Places and known archaeological sites
within the mine plan or adjacent areas;

For non-Federal lands, the Department of State hands (DSL) will request
that the Montana State Historic Preservation Office (SMP0) review the
applicant '

s

cultural survey and provide recommendations regarding mitigations
of any identified sites. Should a cultural site be identified that is con-
sidered by the State to possess special, exceptional, critical or unique
qualities, DSL would not allow mining to occur in that area pursuant to

82-4-227(2)(d) MCA. Pursuant to this section of Montana's Act, DSL would
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January 10 1980
Donald A. Crane
Cultural Resource Protection

Page Two

not approve coal mining of any cultural or historical resources listed or

eligible for the National Register.

With regard to cultural resources on Federal lands proposed for mining,

the Montana SHPO will be responsible for insuring that the requirements

of Section 106 of the National Historic Preservation Act of 1966 are met

prior to mine-related disturbance. As in the past, DSL will be responsible
for seeing that SHPO promptly receives cultural inventories prepared for

proposed mine areas. SHPO will be notified of DSL ' s decision making time

frames for each permit.

Coal permit coordination between the Montana DSL and the Montana SHPO will

be included in Montana's new cooperative agreement that is to be renegotiated
after state program approval.

Sincerely,

Brace Kayden, Administrator
Reclamation Division

cc: Leo Berry, Jr.

Montana SHPO
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STATE OF MONTANA—
(406)449-2074 LEO BERRY. COMMISSIONER

MEMO

1625 ELEVENTH AVENUE
HELENA. MONTANA 506O1

Brace Hayden, John North and Dennis HeinmerTO:

FROM: i.eo Bcffitf , Jr., Commissioner

RE: Penalty Policy for the Coal and Uranium Bureau

DATE January 4, 1980

Since the passage of
handled the assessment of
The amount of penalty for
for the same violation of
determined using the four

Montana strip mine reclamation act, the Department has

fines for violations in an informal but specified manner,
a particular violation has been based on the amount assessed
the same gravity in the past. The gravity of violations is

factors enumerated below. The appendix to this memo
demonstrates the penalty assessed in the past for typical violations using the four
factors. The department will continue to assess penalties in the same manner and
range (or higher) as it has in the past. It should be noted, however, that these
penalties are based on the present maximums of $2,000 for the first day of violation
and $1,000 for each day of the same violation thereafter. Upon OSM approval of
Montana's program, the maximum will be $10,000 for the first day and $5,000 for each
day thereafter. Penalties will therefore be higher after implementation of the

permanent program.

Once the notice of violation is issued, the Legal Counsel, the Coal and Uranium
Bureau Chief and the Reclamation Division Administrator shall confer and recommend to

the Commissioner any civil penalty in the amount of $100 to $5,000 for the violation
and $100 to $5,000 for each day that the violation continues. The amount of penalty
to be assessed shall be based on the following factors:

1, The seriousness of the violation. The extent of environmental damage or

other appropriate factors shall be considered as well as any impairment

of reclamation success.

2. Negligence. A nonnegligent violation is inadvertent and unavoidable
by the exercise of reasonable care.

3. History of operator's violations. The nature and frequency of the

particular type of violation.





Brace Waydcn , John North and Dennis Hemroer

January 4, 1930
Page 2

4. Good faith by the operator. Any mitigating actions by the operator to

correct a problem or minimize its impacts shall be considered, noti-
fication to the Department by the operator of a possible- violation should

be considered as an act of good faith.

The Chief Legal Counsel shall continue to keep an updated .record by operator of

the final penalties assessed and a brief description of the violations, including a

brief factor-by-fac tor analysis.

Finally, it should.be noted that the department will continue its policy of

not issuing additional permits to permittees who have not paid outstanding
penal ty assessments

.
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Montana Coal Production
1979

Beartooth Coal Creek Decker Coal East Decker Divide Knife River West Energy Wcstmor ela nd PM Peabody Total

).i nuary 1.665 239,743 252,976 2,328 33,701 791,997 187,997 2,086 147,829 1,659,425

February 744 200,432 173,625 1,247 29,002 631,853 169,454 1,119 1 10.210 1,317,686

March 1,008 396,997 250.248 525 32,175 1,004,456 403,085 730 164.810 2,254,034

April 1,227 411,706 424,138 343 20,971 1,025,020 492,054 361 229.682 2.605,502

May 972 602,812 693,530 135 17,388 1,128,999 690,748 240 278.652 3,413,476

June 931 646,877 556,228 45 21,183 907,575 522,064 178,942 2,833 845

July 2,065 651,483 574,080 68 22,908 1,044,402 584,411 129 119,500 2,999,046

August 207 4,164 545,027 508,150 204 28,443 1,066,056 491,836 206,987 2,851,074

September 310 2,924 701,672 607,449 613 22,190 980,582 400,142 203,473 2,919,355

October 198 5,022 708,099 651,969 1,234 23,760 1,054,564 385,282 1,343 320,069 3,151,540

November 4,300 761,691 627,858 1,571 27,403 1,072,434 430,993 2,722 287,216 3,216,188

December 4,854 1,200,833 577,182 *
1,151 26,019 1,017,620 192,590 2,019 210,263 3,232,531

Totals 715 29,876 7,067,372 5,897,433 9,464 305,143 11,725,558 4,949,759 10.749 2,457,633 32,453,702

Source: Workers Compensation Division, Bureau of Safely & Health

Production this year shows upward trend
Figures from the Workers Compensation Division,

Bureau of Safety and Health, indicates that Montana coal

production during the first two months of 1980 increased

by more than 1.5 million tons over January and February of

the previous year.

Total production in January, 1980, was 2,484,027 tons, up

by 1,166,341 tons from that month in 1979. February show-

ed a lesser gain at 2,134,100 tons, which was 474,675 above
the total for that month last year.

The largest single producer in January was Decker Coal

Company which had a total monthly output of slightly over

one million tons. Western Energy had the second largest

production for that month with 876,465 tons.

In February, Western Energy took over the lead with

782,751 tons but Decker followed closely with 777,412.

Westmoreland Resources was third with 318,000 tons in

January and 361,800 in February.
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Coal Testing and Field Services For Over 71 Years
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Analytical Analysis Services
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Air Pollution Surveys and Environmental Testing, Air, Water, Noise

Western Division Offices & Lab.. 10775 E. 51st. Ave.. Denver, CO 80239 (303) 3734772

Billings, Montana Laboratory. 609 Charles St. Billings, MT 59102 (406) 252-5818

Palisade (Grand Junction), P.O. Box 956, Peiisade, CO (303) 464-5553

Helper, Utah Labcrstory, 139 So. Main, Helper, UT 84526 (801) 472-3537

Instrumental Analysis Division, 490 Orchard St, Golden, CO 80401 (303) 278-9521

Executive Offices, 228 N. LaSade Street, Chicago, IL 60G01
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1. Montana laws and regulations_^i r̂_^_£/3jg_e_ coal_ min_ing and for
coal prospecting

Copies of the following existing statutes are contained in Appendix
A of Montana's Permanent Program submittal:

The Montana Strip and Underground Mine Reclamation Act
(Part 2, Chapter 4, Title 82, MCA)

The Montana Strip and Underground Mine Siting Act
(Part 1, Chapter 4, Title 82, MCA)

The Montana Coal Conservation Act (Part 1, Chapter 3,
Title 82, MCA)

The Montana Department of State Lands' Rules and
Regulations adopted pursuant to the Montana Strip and
Underground Mine Reclamation Act (ARM, Title 26, Chapter
10, Subchapter 10)

The Montana Department of State Lands' Rules and
Regulations adopted pursuant to the Montana Strip and
Underground Mine Siting Act (ARM, Title 26, Chapter 10,
Subchapter 18)

The Montana Department of State Lands' Rules and Regulations
adopted pursuant to the Montana Coal Conservation Act
(ARM, Title 26, Chapter 10, Subchapter 14)

The 1979 Montana Legislature passed three bills amending the Montana
Strip and Underground Mine Reclamation Act (see Section 3) .- These three
bills include the following and may also be found in Appendix A.

House Bill 739 (Chapter 196, Laws- of 1979) -

House Bill 406 (Chapter 172, Laws of 1979)
Senate Bill 515 (Chapter 550, Laws of 1979)

The first two of these laws became effective on July 1, 19 79.
Chapter 550. becomes effective upon OSM's approval of Montana's
permanent regulatory program. The Montana Coal Conservation Act was
made part of the Montana Strip and Underground Mine Reclamation Act
as a result of the passage of Chapter 550.

Lastly, on July 16, 1979, the Montana Department of State Lands
adopted new rules pursuant to the Montana Strip and Underground
Mine Reclamation Act and Chapter 550. These may also be found in
Appendix A. With the exception of Rules XVI and XXI which will become
effective in the near future (as soon as they are published) these
rules will become effective at the same time as Chapter 5 50.





2 • Other sta te J.awsjand re g u lati ons affecting coal prospec ting and mining in

Montana ~T3Q CFR 731.14(b))

Other state laws and regulations directly affecting the regulation of coal

exploration and surface coal mining and reclamation operations in Montana are
listed below:

Article II of the Montana Constitution
Section 9 - Right to Know
Section 11 - Disposition of Public Trust Land

Section 1-1-204 MCA - General provisions for use of Montana Codes. Terms
denoting state of mind.

Section 1-1-302 MCA - General laws and definitions of Montana Codes. Computation
of time.

Title 27, Chapter 19, Part 3 MCA - Provisions for injunctions.

Section 76-1-113 MCA - Preventing a planning board from zoning against mining.

Section 76-2-209 MCA - Preventing County Commissioners from zoning against mining.

Section 77-2-313 MCA - Designating certain state lands subject to taxation.

Section 77-2-231 MCA - Allowing the sale of state lands.

Section 45-12-312 MCA - Accountability for conduct of a corporation.

Title 82, Chapter 4, Part 4 MCA - Montana Opencut Mining Act.

Title 82, Chapter 4, Part 3 MCA - Montana Hard Rock Mining Act.

Title 2, Chapter 15, Part 32 MCA - Formation of the Department of State Lands.

Title 75, Chapter 2 MCA - The Clean Air Act of Montana.

Title 75, Chapter 5 MCA - The Montana Water Quality Act.

Title 2, Chapter 4, Part 6 MCA - Contested cases.

Title 2, Chapter 4, Part 7 MCA - Judicial review.

ARM Title 16, Chapter 14, Subchapter 10 - The Montana Department of Health
and Environmental Sciences rules adopted pursuant to the Montana Hater
Quality Act.

ARM Title 16, Chapter 14, Subchapter 1 - The Montana Department of Health and

Environmental Sciences rules adopted pursuant to the Clean Air Act of
Montana . . l« r=?

Copies of each of ..these Jaws and regulations may be found in.Appendix Bof this -
= _= Z

permanent program submittals- r
-------v-i > 1

.
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.3 . Ch ief legal of fjice rs_ opin i on_ [30 CFR J731_. 1 4_( c )_]_

On the following page is a copy of the Department of State Lands'

chief legal officers opinion indicating that Montana has or will have the

authority to implement, administer and enforce a permanent coal

program in compliance with P.L. 95-87 and 30 CFR Chapter VII.

Included by reference as a part of this opinion is a section by

section comparison of Montana's coal reclamation laws and rules, as

amended, with P.L. 95-87 and 30 CFR Chapter VII. This section by

section comparison is found in Appendix C.

3

--
-3-





DEPARTMENT OE STATE LAUDS

July 30, 1979

Mr. Donald Crane
Director, Region V
Office of Surface Mining
Dept. of the Interior
Old Post Of fice—downtown
182 3 Stout Street, Rm. 2 70
Denver, Colorado 80202

Dear Mr. Crane:

Thirty C.F.R. 731.14(c) requires that a state permanent program
submission contain an opinion of the state attorney general or the
regulatory authority's chief legal officer indicating that the state
has or will have authority to implement, administer, and enforce a
program in compliance with P.L. 9 5-87 and 3 C.F.R, Chapter VII. As
chief legal officer for the Department of State Lands, I am submitting
this opinion to fulfill that requirement. By this reference Appendix
C of the Montana Permanent Program submittal is incorporated herein.

As you are aware, Montana's basic coal mine regulatory statute is
the Montana Strip and Underground Mine Reclamation Act, which is contained
in Part 2, Chapter 4, Title 82, Montana Code Annotated (M.C.A.). The
19 79 Montana Legislature passed three bills amending that act. In
H.B. 739 (Chapter 196, Laws of 1979), it made certain housekeeping
changes. In H.B. 406 (Chapter 172, Laws of 1979), it allowed for
alternate revegeta tion . In S.B. 515 (Chapter 550, Laws of 1979), it
revised the act to comply with Public Law 95-87. The first two of these
laws became effective on July 1, 1979. Chapter 550 becomes effective
upon OSM's approval of Montana's permanent regulatory program.
Therefore, the comparison of the Montana statute to- the federal
statute, which is contained in Appendix C, references the act as
amended by those three laws. The comparison demonstrates that, upon
federal approval of its program, Montana under its law will have the
same or more extensive authority than the Office of Surface Mining
under Public Law 9 5-87.





July 30, 19 79
Mr. Donald Crane
Pane Two

Also included in Appendix C is a comparison of the state law and
rules to the federal rules. The state rules referenced to were

' adopted on July 16, 1979. With the exception of Rules XVI and XXI,
which will become effective in the near future, these rules become
effective at the same time as Chapter 550. As demonstrated in the
comparison, the state rules, along with certain portions of the
Montana act which have not been repeated in the rules, provide a
regulatory scheme consistent with the federal regulations.

Therefore, it is my opinion that, pursuant to the Montana Strip
and Underground Mine Reclamation Act as amended by the 19 7 9 Montana
Legislature, and Rules I through XXXI contained in Appendix C, the -

Department of State Lands will, upon approval of Montana's permanent
regulatory program by the Office of Surface Mining, have authority
to implement, administer, and enforce a program and to regulate coal
exploration and surface coal mining and reclamation operations in
accordance with Public Law 95-87 and consistent with 30 C.F.R.,
Chapter VII.

Sincerely,

o
John F. North, Chief
Legal Counsel
Department of State Lands

lw

) I
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4. Governor's letter designating state regulatory authority
lT0~CFR~73T7T4~(d")~]^

On the following page is a copy of a letter from the Governor
of Montana to the Director of OSM designating the Montana Department of
State Lands as the state regulatory authority for Montana and
authorizing the Department to receive and administer grants under
30 CFR 725 and 30 CFR 740.

-6-





^'lafe of JlTuntana

(Office of CItc (Sobrrnar

|*e!cna 59S0X

Thomas l. judge •. . - February 23, 1973

Mr. V/alter N.. Heine, Director
Office of^Surface- Mining
Department of Interior
Room 73^8 •.

|

Washington, D.C. 202Q*f

Dear Mr. Heine,

On Januarv 20^1978 3 I designated the Montana Department of
J3tate Lanas. as the state agency to enforce the Initial
Regulatory Period performance standards of the Surface
Mining Control' and Reclamation Act of 1977- As required
by this Act and the Department of Interior rules' adopted
pursuant to the Act, I appoint the Department of State Lands
to be the state agency to:

1. Submit grant applications, and to receive and
administer grants as described. In Part 725 of
the Initial Regulatory Period Rules. Part 725
concerns reimbursement to the states for. the

"V \ costs of enforcing trie initial performance
standards

.

2. Submit grant applications and to receive and "

administer grants as described In Part 7^0 of
the Initial Regulatory Period Rules. Part 7^0
concerns grants to states to: -

Ca) Develop state programs for the regulation
and control of surface, coal mining and
reclamation operation; -

Co) Administer and enforce State programs for
" the regulation and control of surface coal
mining and reclamation operations; and

(c) Administer cooperative agreements for State
regulation of surface coal mining _and reclamation
operations on Federal . lands _- ^

/

L i: .
.^a .





In designating the Montana Department of State Lands as
the administering agency, it must be understood that the
Department of Health and Environmental Sciences and possibly
other state agencies will be consulted and reimbursed for
their part in enforcing the Surface Mining Control and
Reclamation Act in Montana.

Leo Berry, Jr., the Commissioner of the Department of
State Lands, is Montana's point of contact regarding grants
and all other provisions of this Act.

;
' Sincerely,

THOMAS L. JUDGE
Governor





5. Structural organization and coal program duties of the Montana
Department of State Lands and Department of Health and Environmental

Sciences^

A structural organization chart indicating the lines of authority
within the Department of State Lands is shown in Figure I. Authority
generally flows from staff members to Bureau Chief to Division Admin istratoj
to the Commissioner. A listing of departmental positions involved
with Montana's coal program and their duties are shown in Table 1.

The State Board of Land Commissioners (Board) consists of the
Governor, the Attorney General, Superintendent of Public Instruction,
State Auditor and Secretary of State. The Department of State Lands
(DSL) acts under the direction of the Board and administers the laws
charged to the Board. The State Lands' Commissioner is the Chief
Administrative Officer of the Department. The Board of Land
Commissioners delegated all of its permitting and enforcement authority
with regards to Montana' s mined land reclamation statutes to the Commissions
of State Lands. The Commissioner is appointed by and serves at the
pleasure of the Governor.

DSL has two primary duties; one is the management of state-owned
lands, the second is administration of state and federal mined land
reclamation statutes. In accordance with such duties, the Department
is organized into a Land Administration Division, a Reclamation
Division and a Centralized Services Division. The Department of State
Lands was appointed by the Governor as the state regulatory authority
to implement P.L. 95-87 (see Section 4).

DSL's Land Administration Division oversees the leasing, sale,
exchange, improvements, and overall management of state-owned lands.

DSL's Centralized Services Division handles the processing of lease
and royalty payments on state lands. It is also responsible for such
Departmental business as accounting, budgeting, and the processing of
employee pay and benefits. The Centralized Services Division administers
OSM grant monies for the Reclamation Division and assists the Reclamation
Division in budgeting.

The Reclamation Division of DSL administers Montana's mined land
reclamation statutes including the Montana Strip and Underground Mine
Reclamation Act (coal and uranium) , the Montana Strip and Underground
Mine Siting Act (coal and uranium) , the Montana Opencut Mining Act (sand,
gravel, scoria, bentonite, clay and phosphate) and the Montana Hard
Rock Mining Act. Copies of Montana's coal reclamation statutes are
included in Appendix A. ;

In addition to the three divisions, the Commissioner of State
Lands Department has a special staff that currently includes an
administrative officer III,. an administrative officer in charge of
environmental assessments 4 environmental planners, two attorneys,
an administrative" secretary-^ administrative aide, and- a clerk typist-.
Members of the Commissioner! s. staff .-.involved "with .Montana ' s. coal Urn-* *s o-.:-rU

reclamations program "_ and
A
:their.; duties' are shown -on -Table-^.l . T-?bl^ j= .

--.
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The Reclamation Division has administered the initial regulatory
program of P.L. 95-87 since February 3, 19 78, and it is responsible
for developing and administering the permanent regulatory program.
The Reclamation Division is also responsible for carrying out the
provisions of a Cooperative Agreement with the Department of Interior
to regulate surface coal mining operations on Federal lands. This
agreement was signed by the Governor of Montana, the Commissioner of
State Lands and the Secretary of Interior on October 18, 19 78.- Lastly,
the Reclamation Division is responsible for developing and administering
Montana's Abandoned Mine Land Reclamation Program (AML)

.

Structural organization charts indicating the lines of authority
for the Department of Health and Environmental Sciences (DUES) and of
the Environmental Sciences Division of DUES are shown on Figures 2 and
3. A copy of an interagency agreement between DUES and DSL with
regards to the administration of Montana's coal program is Included
in Section 6

.

The Department of Health and Environmental Sciences (DHES) has" a
small, but important role to play in the administration of Montana's
coal program. The Department of State Lands (DSL) depends upon the DHES
Laboratory Division to analyze water quality samples collected from
drainageways , sediment ponds and other areas on or adjacent to coal
mines. DSL inspectors have been trained in the proper techniques for
collecting and preserving water samples so that it is not necessary for
a -DHES inspector to be

'

present at the mine site in order for a water
quality sample to be collected. Water quality samples are reported
back to DSL's Reclamation Division which then takes appropriate action
under the Montana Strip and Underground Mine Reclamation Act. No changes
are expected in this process when the permanent program goes into effect.
The Laboratory Division Is the only part of DHES that now has a direct
role to play in the administration of Montana's coal program.

The Water Quality and Air: Quality Bureau of the Environmental
Sciences Division of DHES have duties independent of the Department of
State Lands, with regards to enforcing environmental standards at Montana
coal mines.

The Water Quality Bureau of DHES enforces. the Montana Water Quality
Act (see Appendix B) and pursuant 'rules' by issuing Montana Pollutant":.
Discharges Elimination System (MPDES) permits for coal mine discharges.
Coal companies are required to self monitor in accordance with their
MPDES permits. In addition, Water Quality Bur e au ln spectors periodically
spot check mine discharges for MPDES permit compliance. Copies of all
water quality sampling results pursuant to an MPDES permit are sent to
both DHES and the Department of State Lands by the coal company. As
previously stated, each agency takes separate enforcement action
with regards to water quality noncompliances.

The Water Quality Bureau of DHES has a Permits and Enforcement
Section which handles, surveillance through inspections and wastewater _ =

monitoring, wastewater discharge permits, to surface waters,, and enforce- =?j

ment coordination .vr-Jhe. permits; section- is headed., by. a"; sanitary engineer v
and? he has a'.-cnemist; who. works, on'- enforcement, coordination, . a chemist a
who: assists., on permit issuance: and; a' biologist Who does the", monitorilig ni

and; inspections"..: : Support; is provided", by. thel a_ Bureau;, water .
resources! >-

engineer experienced. .in hydrogeology^;. an
r
EPA environmental engineer^;

and the Legal" and:Chemis try . Divi sionsy of . DHES s of DlrES fc
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Figure 3-- Montana Department of Health and Environrrental Sciences

FiWIRONMENTAL SCIENCES DIVISION
Eoard of Health Building
Helena, 2'ontana 59601

Thomas L. Judge, Governor

Montana Department of Health and Environmental Sciences
Arthur C. Knight, F.C.C.P., M.D., Director

Telephone: 449-2544

John W. Bartlett
Deputy Director

Telephone: 449-2544

Legal Division
Telephone: 449-2630

ENvTRONMENTAL SCIENCES DIVISION
Donald G. Willems, P.E., AomiMstrator

Telephone: 449-3946

Water Quality Bureau
Steven L. Pilcher, Chief
Telephone: 449-2406

Air Quality Bureau
Mike Peach, P.E., Chief
Telephone : 4 49-34 54

Food & Consumer Safety Bureai

Vern Slouliji, R.S., Cnief
Telephone : 449-2408

I

Occupational Health Bureau
Larry L. Lloyd, Chief
Telephone: 449-3671

Solid Waste Management Bureau
Duane Robertson, R.S., Cnief
Telephone: 449-2821

Subdivision Bureau
Ed Casne, P.E., Cnief
Telephone: 449-3946

Sections:T
Fiscal Control
Dennis Thurston, Head
Telephone: 449-3454

Environmental Impact Statements
Thomas Ellerhoff, Head
Telephone: 449-3946

Branch Offices;

Kalispell

Wilbur Aixin/ P.E.<> Water. Quality &:.--_-:

Branch Office Manager-;"fice :-"^.'-=g--r -

3 Sunset Plaza Si_nsac Plaza
Kalispell, Montana-: 59?Ore iter.-:. r.'.JOl

Telephone: 755r5521ne: 7S5-S521

Billings

Harry Keltz, P.Er, Air Quality , &.Yi r
Branch Office Manager:fflee :* -r.;-'-3

3304 Second Avenue North r:r- Nori

Billings, Ifontana 59101'- -strssft ¥r:H

Telephone: 252t5697;-:- . 2 r \ :. : 'Jl
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Toi ,-,wQ . 7^qi r^"9r-.'- "/",•".-' -14-
Frank Gessamari,;.R.S7, Food-,

- L 4 -Telephone : 252r5697 --
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The Air Quality Bureau of DUES enforces the Montana Clean Air Act
and regulations adopted pursuant to this Act (for copies see Appendix
B) . In addition, the Air Quality Bureau has submitted a state
implementation plan to the E.P.A. for approval pursuant to the Federal
Clean Air Act.

The Air Quality Bureau of DUES has an Engineering Section which
includes four sanitary engineers and a planner. Their primary
responsibility is to assess new source permit applications, develop
and implement a comprehensive plan for air pollution control and review
variance requests. Their Monitoring and Enforcement Section includes
six environmental specialists and two equipment repair specialists.
The environmental specialists have varied professional backgrounds
in the physical and biological sciences. Technical assistance is also
provided by a meterologis t and a statistical technician. Support is
also provided by the Legal and Chemistry Divisions of DUES. One
additional position, an air quality specialist, would be added to the
DHES staff for the administration of the permanent program. A
description of the duties of this position may be found in Section 9.

The Environmental Sciences Division of DHES has a field office
in Billings staffed by engineers, a chemist and a biologist. These
individuals do most of the DHES field work in eastern Montana.





6. Intragency agreement regarding Montana's coa l program
T3 0'^FR~T3Tri4~( fT]'

~~

On the following page is a copy of a letter from the Commissioner
of the Montana Department of State Lands to the Deputy Director of the
Montana Department of Health and Environmental Sciences (DUES) describing
the role that the DUES plays in the administration of Montana's
coal program.

1
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DEPARTMENT Ql : STATE LANDS

Deputy Director
Montana Department of
Health & Environmental Sciences

Cogswell Building
Capitol Station
Helena, Montana 59601

Dear John;

For several years, the Department of State Lands has brought
water quality samples collected from mine areas to the Department
of Health's Laboratory Division is to be analyzed. Results are
reported to this agency which then takes appropriate action under
Montana mined land reclamation statutues should a violation of a
statute have occurred. Both Montana's Cooperative Agreement with
the Department of the Interior for the regulation of coal mine
reclamation on Federal Lands and our proposed permanent regulatory
program for the administration of the Federal Strip Mining Act
require that Montana has adequate laboratory facilities to analyze
water quality samples. Accordingly, I wish to affirm that our
working relationship with Health's Laboratory Division will continue.

A related matter is that pursuant to our proposed permanent
coal program, this Department will apply for funding from the
Department of Interior for an air "quality specialist. Such a
specialist is required as a result of changes in the Montana Strip
and Underground Mine Reclamation Act approved by the 19 79
legislature and prompted by Montana's desire to retain state control
over the regulation of coal mine reclamation in this state.
The specialist's duties would include review of air quality control
measures and air quality monitoring at each of Montana's coal
mines. For the sake of government efficiency, we would like to have
the air quality specialist hired by your agency (providing an
FTE is available) and assigned to the Department of State Lands.
We would be able to provide office space for such an individual.

It is understood, that the Department of Health and
Environmental Sciences will continue to enforce all state air and
water quality statutes as they apply to coal strip mining.

-17-
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Mr. John W. Bartlolt
Page -2-

If you concur with the statement in this letter, please
sign on the line below and thanks for your assistance in helping
this agency administer Montana's mined land reclamation statutes

Sincerely^

;o Berry , . , Commissioner
Department of State Lands

John. Bartlett . Deputy Director
(\

i sr -i
_ Date '

Department of Health & Environmental
Sciences

BH:lw

c: Brace Hayden

-13-





of I lealfhand hnVfonmenldSciences
I'ATL: OFMOiMTAfMA hfien'a mo-.tana

A C Kn.ghl, \J D..F C CP
Due-dor

August 3, 1979

Leo Berry, Jr.

Commissioner
Department of State Lands
Capitol Station
Helena, MT 59601 RE: Federal Strip Mining Act

Dear Leo:

I have reviewed your request for continued laboratory support and

the use of an air specialist with various individuals and bureaus
within the Department of Health. The cooperative agreement whereby
Health's laboratory division analyzes water quality samples for the

Department of State Lands can continue as it has. Our laboratory
has the capability to meet most requirements for the analysis of

water quality samples.

Your request to fund an air quality specialist to be hired by the

Department of Health has been reviewed 'by the Air Quality Bureau.

It is our understanding that the individual for this proposed
position would be hired by the Department of Health and funded and

housed by the Department of State Lands. The position would receive

general direction, guidance and training from the Air Quality Bureau,
but day to day direction would be administered by State Lands. Ulti-
mately, however, the enforcement of any air quality regulation or

standards would be through the Air Quality Bureau under authority
delegated by the State and Federal Clean Air Acts and that the

individual would act as the agent for the Bureau in this regard.

We believe that the individual should be an engineer, the minimum
starting level of a grade 15. The position would be responsible for
the review of air quality control and monitoring needs under the
Federal Strip Mining Act and also implement the permit requirements of
the Montana Clean Air Act on coal mines. We agree with you that this

provides an efficient and integrated approach in meeting both of our
responsibilities.

If our understanding of the needs and requirements are mutual, we will- - - v>

utilize the modified FTE that has be'en agreed upon with the Office of T "-

Budget and Program; Planning;;.*".;-- P'ciiMro.

-19- -JS-
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Leo Berry, Jr.

August 3, 1979
Page 2

I have attempted to clarify my understanding of your letter of

July 27, 1979, to me. If my understanding is correct as outlined
in this letter, then I concur with your statements and the Department
of Health will provide support to the Department of State Lands in

the analysis of water quality samples and the employment of an air

quality engineer.

Sincerely,

John W. Bartlett
Deputy Director

prnd





7 • Nar rati ve description of Montana's proposed permanent program (30 CFR 731 .14 (g))

Program areas discussed in this section follow 30 CFR 731.14(g)(1) through

30 CFR 731 . 14(g) (16) . The section is referenced to applicable portions of the

Montana Strip and Underground Mine Reclamation Act and the Department's perma-
nent program rules. When referencing a portion of the Montana Act amended by

Senate Bill 515, "SB 515" is placed in parenthesis after the reference. Copies

of all State laws and rules referenced in this section are found in Appendix A.

Should the reader wish to find a cross reference to corresponding portions

of P.L. 95-37 or 30 CFR, Chapter VII, these may be found by checking Appendix C.

a • Receipt , review and decision on permit app lication s

1. Coal exploration

All coal prospecting activities in Montana must be permitted, regardless
of the amount of coal removed (82-4-226 MCA). Prospecting is defined in

82-4-203 MCA. A prospecting application must be submitted in accordance with
82-4-226(2) and Rule XIX. A fee of $100 must be submitted with each application.
After an application is received, the proposed area is inspected and the appli-
cation is reviewed by a departmental staff member to ensure compliance with
82-4-226 MCA and Rule XIX. Where problem situations are anticipated, the appli-
cation is also reviewed for compliance with the Act and Rules by other appropriate
members of DSL's technical staff. As a result of the application review and the

on-site inspection, the department has the following options:

1. Approve the permit

2. Deny the permit

3. Deny selected portions of the permit

If selected drill hole sites are unacceptable because they do not meet the

criteria in the Act or the Rules, the applicant is usually allowed to relocate
the holes in a more acceptable location.

An environmental assessment is written for each prospecting permit application.
This is an in-house decision-making document. Prior to permit issuance, each
drill hole must also be bonded according to a progressive bonding schedule (see

Section 7c). Prospecting permit areas are inspected at irregular intervals to
ensure compliance with Montana's Act and Rules. DSL's primary concern during
such inspections is to ensure that the holes have been plugged, regraded and
properly reseeded. -

During the permit period, a permittee must submit monthly reports as outlined
in Rule XIX(3)(a) and an annual report as outlined in Rule XXI. A prospecting
permit is issued for one year and may be renewed.

-21-
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If the permittee wishes to renew a prospecting permit, renewal must be

requested at least 30 days but not more than 60 days prior to the expiration
date. A renewal request must include the requirements outlined in Rule XIX (4).

An environmental assessment is also prepared for prospecting permit renewals;

however, no permit fee is required.

A. prospecting permit may be amended to increase the number of holes on a

permit or for hole relocation. A request for an amendment must contain the

same information as the original application. Review procedures for an amend-
ment are the same as those for the original permit.

Applications to prospect for more than 250 tons will be handled in the
same manner as an application for a strip or underground mine operation. Review,

renewal, revision and amendment procedures for such applications are outlined
in Rule III and are the same as for a mining permit.

2. Coal mining

Applications for strip or underground mining operations must be submitted
in accordance with 82-4-222 MCA and Rule II. "Operation" is defined in 82-4-203

MCA (SB 515). A fee of $50 must be submitted with each permit application.
Applications are reviewed by the department's technical staff as outlined in

Rule III (l)(e). Permit applications are reviewed simultaneously for completeness
and acceptability, and each professional on the technical staff (see Table 1)

reviews that portion of an application within his or her expertise. Applications
are "complete" when all the permit application information required by Montana's
law and pursuant rules and regulations have been submitted to the department.
All data must be of such quality and quantity that further information is not
required in order to make a permit decision.

Where a permit application proposes the mining of federal lands, review is

conducted pursuant to Montana's existing cooperative agreement with the Depart-
ment of Interior and the appended Protocol Agreement (See 30 CFR 211 in Appendix
E). This cooperative agreement will be modified pursuant to Section 523(c) of
P.L. 95-37 after approval of Montana's permanent regulatory program.

Applications involving federal coal are currently reviewed jointly with
0SM and OSM's comments on an application are included in the final deficiency
letter which DSL sends to an applicant. If the application does not contain
federal coal, the department's deficiency letter is sent directly to the
applicant. 0SM receives a copy of all coal permits issued by DSL. All deficiency
letters are sent to an applicant by certified mail.

When deficient or unacceptable portions of an application must be revised,
revisions must be submitted in the form of replacement pages to the original
application, with the date of revision indicated. Revised applications are
reviewed in the same fashion as original applications.

After an application is found to be complete, a decision must be made within
240 days (32-4-231 MCA).-: The department must either approve or deny an appli--~^ -:

cation as outlined in. 82-4-231 (2) MCA (SB 515) and Rule III(2)(e). Permit
'

selective denial criteria are found in 32-4-227 MCA (SB 515). Pennitsare :-;r.r.it;

issued for 5 -year periods and. may be "renewed ;y M/r_-_,.-i_





During the term of a permit, the permit is periodically reviewed in

accordance with Rule 111(2). Such reviews are conducted by DSL's technical
staff.

An operator may apply to add or delete acreage to an approved permit as

outlined in 32-4-225 MCA (SB 515) and Rule 111(5). The review procedures
for an application to add acreage are the same as those for the initial
application.

Permit revisions fall into two categories: major and minor. Major
'

revisions are defined in Rule 1(37) and are subject to all the provisions
of Rule III(l). Major revisions are reviewed by those individuals on the

technical staff whose areas of expertise are involved in the revision. A

minor revision is reviewed by the person or persons whose professional exper-

tise is involved, or by the bureau chief if the revision is purely adminis-
trative.

Permit renewals are made in accordance with 32-4-221 MCA and Rule 111(4)
and must be submitted between 30 and 60 days of the permit anniversary date.

Renewals are reviewed by the entire technical staff.

Bonding requirements for coal permits are described in Section 7c.

The Department of State Lands prepares environmental impact statements on

all coal mine permit decisions that constitute a major action of State govern-
ment that would have a significant effect on the quality of the human environ-
ment. Impact statements are prepared in accordance with Chapter 1, Title 75,

MCA. An in-house preliminary environmental review is often prepared to
determine whether or not an environmental impact statement is necessary.
Impact statements for mine proposals involving federal lands are often
prepared jointly with the Department of Interior.

Departmental inspection and monitoring procedures for coal mines are
described in Section 7d.

b . Assessing fees for permit applications

An applicant for a coal prospecting permit must submit a $100

application fee pursuant to 82-4-226 MCA. This fee may be used

as a credit towards a mining permit if the area covered by the

prospecting permit becomes covered by a valid surface or under-

ground mining permit obtained before or at the time the

prospecting permit expires. No fees are required for prospecting
permit renewals or permit amendments.

An applicant for a coal mining permit must submit a $50.00
application fee pursuant to 82-4-223 MCA. No fees are required
for either minor permit revisions or for permit renewals; however,
a $50 fee is "required fo.r.major revisions (see 82-4r221; S -. B

515) and permit amendments (see 82-4.-225, S.B/-515),. S". B . jlj:).





1 . Bond ing_jp^ocedures_

Montana", coal
.

program bonding and bond release_proce^

are clearly described ^J* 1^
515) and Section 82-4-240 MCA

£ ized b/ these Sections
rules expands upon the procedures authorized uy

.

of the Act.

To ensure that the conditions of a coal pr pect u g « " '
-ng

permit are carried out a Performance bond must be .^.^
?he permit application for an amount based on th ^
of the area to be mined " " 2

' far
1
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rates are determined by DSL and bonds are ^ ^
performance bond may be neither less than ^ , amount
^10,000 provided that such an amount is not less ^
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for drill hole bonding is as follows:

$2 500 for first hole;

Sl'.OOO/hole for next 4 holes;
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When mud pit excavations are

is set for each excavation. General Proc^ xx
of bond amounts are given in paragraph 2 of Rule XX.
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letter of credit m place of a surety bona
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on

letter of credit in place or a *ui = „, ^
Appendix D of this

each of these are ^scnbed in Rule XX PP
f^m _

mirtal contains a copy of DbL s perioraancL
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Return of a bond is contingent on ^ mine operator's faithful
.
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e

Chapter 4, Title 82 MCA. A procedure for P|rtial
however

is described in permanent program Rule XX^ P»ag P .

in no case, may a performance bond *%f°^£ d seeding , fertilizing,
than lO.years after the last year of augmented^ (82

?._ 235j S B .

irrigation, or other .rork on tne " . f hearings on
515)! Rule XX also describes ^^""f^ond forfeiture.,- -,-

bond release, applications and procedures tor bone
described,

Prospecting-bond release procedures are the same as.tnose a

for coal mines.coal ™ ».r.es

.
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All inspections by DSL staff are conducted without prior
notice to the permittee except where necessary for on-site
meetings [Rule XXIV(2)].

Section 82-4-231 (2) (S .B. 515) and Permanent Program Rule
XXIV (4) describe DSL procedures for public participation in
the inspection process. Quoting from Rule XXIV:

Any person may request an inspection of
any operation by furnishing the department
with a signed statement, or an oral
report followed by a signed statement, ^

giving the department reason to believe
that there exists a violation of the Act,
this subchapter, or the permit, or
condition or practice that creates an imminent
danger to the public or that Is causing or can
be reasonably expected to cause a
significant, Imminent environmental harm to land,
air, or water resources. The identity of
any person supplying information to the
department relating to a possible violation
or imminent danger or harm shall remain
confidential with the department, if requested
by that person, unless that person elects
to accompany the inspector on the Inspection.

The monitoring of revegetation success, subsidence, erosion,
and other reclamation concerns occur during the course of mine
inspections. Inspectors become familiar with particular concerns
for each mine through staff discussions and familiarity with the
mine. Where revegetation problems are revealed DSL may require
a company to prepare an investigative report pursuant to Rule IX
(11). Rule IX (14) requires operators to periodically conduct
measurements of vegetation, soils, and water quality on reclaimed
areas when Instructed to do so by DSL.

The Department of Health and Environmental Sciences will be
adding a permanent program staff member to oversee company air
quality monitoring pursuant to permanent program Rule XI (see
Sections 5, 9 and 10) .

Lastly, DSL staff and personnel contracted by the Department
have monitored revegetation success at 4 of Montana's largest
coal mines for the past 4 years. Production, species diversity,
and other parameters are measured along a series of permanent
transects in different reclamation areas.

e ; Enforcement procedures . - - -

References for -this section are made to P.L. 95-87 and.
30 CFR Chapter. VI L'."/ Cross-references to" the Montana Strip and" 3* f

Underground Mine - Reclamation" Act as' amended (S.B.. 515)" and"', 555*) -

DSL's permanent program rules may be found by checking the" side •
'--

by side comparison in Appendix ' C "'.-«:





1 • Section 5219a) (3) and ( 4 ) of P.L. 95-87 and 30 _C FR_8 4 .13_

Section 82-4-251(1), (2) and (3) MCA give the Commissioner of
DSL or his authorized representative authority to issue cessation
order notices of violation and suspension orders respectively.
Notices of violation and cessation orders will be issued in the
field by authorized representatives of the Commissioner. Suspension
orders will be issued only after the permittee has been given
opportunity for a hearing. The legal staff will arrange and prepare
all paperwork necessary for hearings and present the Department's
case at all hearings. A member of the attorney general's staff
will act as hearings examiner for administrative hearings. On
judicial review of departmental notices and orders, the Department's
legal staff, each of whom has been appointed as special assistant
attorney general for representation of the department, will
represent the Department.

2. Section 521(a) (i) and Section 5 25 of P.L. 95 -87 and
3 CFR 814 0.13

Each of DSL's coal mine inspectors will be given a standard
cessation order form to fill in and issue should a condition or
practice which requires issuance be encountered. The legal staff
will arrange and prepare all paperwork necessary for hearings and
present the Department's case at all hearings. A rnernber of the
attorney general's staff will act as hearings examiner for admini-
strative hearings. On judicial review of cessation orders, the
Department's legal staff, each of whom has been appointed special
assistant attorney general for representation of the Department,
will represent the Department.

3 . Section 521 (c) of P.L. 95-87

DSL's legal staff will file and, .conduct any lawsuits instituted
pursuant to the state statute corresponding to this subsection
(see 82-4-254(3), S.B. 515).

4 . Section 5 21(e)(f) (g) and (i) of P.L. 95-87

The filing of criminal actions is the responsibility of the
various county attorneys throughout the state.. VJhenever the
Department's legal staff is of the opinion that criminal action is
appropriate, a member of the legal staff will request the appropriate
county attorney to file charges. He will assist the county attorney
in investigation and prosecution as requested. If the county
attorney improperly refuses to file charges, the Department's
legal staff will seek intervention by the attorney general, who has
supervisory authority over county attorneys. All criminal appeals
are handled by the attorney general's office. DSL's legal staff
will assist the attorney general's staff if requested. .-

~

f. Adminis tration and enforcement of permanent' program ~ :

performance standards -

_ :
' = v.

i

There is no" specific portion of the Montana Strip and Underground
Mine Reclamation Act as amended by S.B. 515 or the Department's permanent
program rules that in one place describes how DSL will administer and'" if.
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enforce the permanent program performance standards. Several
sections of this submittal however partially describe 'now DSL
will administer and enforce such standards:

(1) Appendix C of the submittal contains a section by section
comparison of Montana's coal reclamation law and rules (as amended),
with P.L. 95-87 and 30 CFR Chapter VII. See, in particular, the side-
by-side comparison for 30- CFR Subchapter k. Montana's amended coal
law and rules provided the legal backbone for enforcing the permanent
program performance standards.

(2) Section 7(a) of this submittal describes how DSL will
receive, review and make decisions on coal permit and coal prospecting
applications. Review of performance standards compliance begins
with a company's application submittal and the subsequent review by
DSL staff. DSL employs and will continue to employ a highly capable,
environmentally oriented, professional staff. The education and
experience of Montana's permanent program staff will have the
diversity necessary to technically understand all coal mine performance
standards (see, in particular, Table 1 on page 11, and Section 9

and 10 of this submittal).

(3) Section 7(d) of this submittal describes how DSL will
inspect and monitor Montana's coal mines and prospecting areas under
the permanent program. Field review for permit compliance is a key
to enforcing the performance standards during the life of a permit.
Problem situations are promptly brought to the attention of the company
and where necessary, investigative reports are required by DSL.

(4) Section 7(e) of this submission describes DSL enforcement
procedures with regards to noncompliance with any portion of Montana's
Act or rules. DSL has not been lax with regards to issuing violations
in the past, and this practice will not change under the permanent
program. Sections 82-4-251(1) and (3). MCA (S.B. 515) respectively
give DSL the authority to suspend a company's permit if it is found
to be creating an imminent danger to the health, safety or welfare
of the public or if it is found to be in repeated violation of the law.

g . Assessing and collecting civil penalties

DSL's procedure for the assessment and collection of civil penalties
is contained in 82-4-254(2) MCA (S.B. 515). It should be noted that,
unlike the federal system, the state must assess a penalty for every
violation. Appendix D of Montana's permanent program submission
contains an interdepartmental memo setting forth DSL's policy on
how civil penalty levels are established. The amount assessed will
be determined by considering the factors set forth in 30 CFR 845.13
and the amount that has historically been assessed for similar
violations. However no point system will be used.

The Department's legal staff will prepare notification, called
"notices of noncompliances" and handle all correspondence relating to
the violation and will keep all files and records with regard to
each violation. The legal staff will present the . Department ' s case at
all administrative "hearings . - The attorney general's office will... '*

••-

provide hearings officers .for all administrative hearings'. - The..--; -\ 7
-

Department's attorneys' have been appointed as special assistant, v: -

£

r. - \ :

attorney generals to . represent th department and they will therefore: -.-

bring action to collect civil "penalt ies . or defend the Department's.-.:-.
assessment against, a coal company.

28 (revised)' .*-• /
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h. Issuing public notices and holding public hearings

Montana's Act and Rules as amended contain numerous provisions
for issuing public notices and holding public hearings. DSL procedure
will be exactly the same as required by the Act and rules. Applicable
portions of the Act are:

82-4-205(8) MCA (S.B. 515)
82-4-222 (1) (k) MCA (S.B. 515)
82-4-231(2) MCA (S.B. 515)
82-4-232(6) MCA (S.B. 515) •

82-4-239(4) MCA (S.B. 515)

Applicable portions of the permanent program rules are:

Rule 11(2) (v) - newspaper advertisement.

Rule 11(4) (o) (iv) - hearing on reclamation and operating plan,
submission of information.

Rule III(l) - newspaper advertisement at time of filing a permit
application. Also, notice to government agencies.

Rule III(l) (d) (ii) (B) - newspaper advertisement of informal
conference on permit application.

Rule 111(3) - newspaper advertisement due to major permit revision
(implied)

.

Rule 111(4) - newspaper advertisement due to a permit renewal..
• c .

>

Rule 111(5) - newspaper advertisement due to an application for
; . .C.\ { . ; - and addition of acreage.

Rule 111(6) - newspaper advertisement due to a transfer of a
permit.

Rule 111(7) - hearing on administrative review on application for
a permit.

Rule VI (3) (a) (i) - newspaper publication of blasting schedule.

Rule VI (3) (a) (ii) - distribution of blasting schedule to local
governments, utilities and residents. Also,
this section provides for~dis semination of
information to local owner or resident on
in how to request a pre-blasting survey.

Rule VI(3) (a)(iii) - republication and redistribution of blasting
schedule every 12 "months".- ~ ~ -'-

Rule VI (3) (c)I- public notice' of .changes to blasting . schedule. •.• .
•

3
t

I Rule XVI ( 2) newspaper advertisement of . alternate "reclamation plan"
at time of filing a permit application -. i:r-'_

"

>f?.

Rule XVIII ( 3) (c) public notice of underground mining schedule-..; s.

; to residents and. owners above and adjacent to:,::
:

• . underground workings vd v,-orkir:gs .
•
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Rule XIX (8) (b) - public notice of the applicationof a prospecting
test pit.

Rule XIX (8) (d) (ii) - right to administrative review as per Rule 111(7)

Rule XX (11) (b) - newspaper advertisement of filing for bond release.

Rule XX (11) (c) - request for hearing on proposed bond release.

Rule XX (11) (3) (i) - newspaper advertisement of informal conference
on written objectives to bond release.

Rule XX (11) (g) - request for hearing on department's decision on
bond release.

Rule XX (11) (h) - public hearing and newspaper advertisement on
decision to release bond.

Rule XXII (4) (c) (ii) - newspaper advertisement of a public hearing
on permitted mining under limitations
Imposed by 8 2-4-227.

Rule XXII(4) (c) (iii) - Opportunity for a public hearing (as above).

Rule XXII (4) (d) - newspaper advertisement of and opportunity for a
public hearing on intention to move a public road.

-

Rule XXIII (4) (b) (ii) (B) - newspaper advertisement on determination
of complete petition for designation of
lands unsuitable.

Rule XXIII (4) (c) (i) - hearing on above.

Rule XXIII (4) (c) (iii) - newspaper ' adverti sement of hearing on above.

Rule XXIV (7) - informal hearing on notice of violation or cessation
order.

Rule
#
XXIV ( 7 ) (d) - newspaper advertisement of hearing on above.

Rule XXV (2) (a) - newspaper advertisement of suspension or revocation
of permit.

Rule XXV (3) - show cause hearing on above.





i . Coordination o f permits with othe r agencies

To the extent possible, DSL coordinates with other federal and state

agencies that also have permit decisions applicable to the proposed operation.

When DSL has a statutory time deadline that does not allow for the culmination
of all other applicable permit processes before a DSL decision is reached,

the department will condition the Strip and Underground Mining permit such

that the permittee cannot begin operations on all or portions of his proposed
permit area until he has demonstrated that he has complied with all other
laws applicable to his project.

It is the duty of Chief of the departments coal and uranium bureau to

notify other agencies that have or may have a permit decision with regards to

a coal mine or coal prospecting activity. It is also the duty of the Bureau

Chief to coordinate permit review time frames with other agencies to the best
of his ability.

DSL coordinates with the Montana Department of Health and Environmental
Sciences (DUES) when reviewing and issuing coal mine permits. DUES has

statutory responsibility for the protection of air and water quality in Montana
and pursuant to such responsibility, issues air quality construction permits
and MPDES permits (see Section 5 and Appendix B). DSL and DUES staffs
routinely coordinate with each other with regards to data collection for

permits, technical support, etc. Although MPDES permits . . and strip
mining permits are issued by two separate agencies, staff members of DSL and
DHES discuss the effluent limitations for each individual mine before an
MPDES permit is issued.

Other agency permits, such as those required from MSHA., must usually be
received prior to the issuance of a strip mine permit from DSL. Prior issuance
is insured by requiring a copy of such permits "in the company's application
for a strip mine permit (see permanent program Rule II).

Lastly, DSL and OSM will coordinate the permit review and issuance of
mine permits involving Federal Coal pursuant to Montana's Cooperative
Agreement with the Department of Interior.- A copy of the existing Cooperative
Agreement and protocol document may be found in Appendix E.

j . Consultation with age ncies having jurisd i c t i

o

n over fish ,

wildlife, his toric , cultural and arena eo logic" resources

Consultation between DSL and wildlife agencies will for the most part be
on an informal basis. The department's wildlife biologist maintains close
contact with the Montana Department of Fish, Wildlife and Parks and with the
U.S. Fish and Wildlife Service, and if applicable, the BLMP If an endangered
or threatened species is involved or a species covered by a similiar state or
federal act (for example the 1940 Eagle Act), a formal sigh off is required
by the appropriate agency before DSL can issue a permit.. While DSL's wildlife
biologist consults with other agencies the ultimate decision regarding
compliance with 32-4-231 (3)(j) MCA (S.B. 515) and permanent program Rule X--.-i -

is made on the basis of the DSL biologist's professional opinion.---:.,
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Montana coal program permit review for impacts to archaeological,
cultural and historic values is made with assistance from the staff at the

State Historic Preservation Office (SHPO). Such reviews are coordinated

with that required by the appropriate federal agency having responsibility
under 30 CFR 106,-j Because the SHPO must "sign off" on the federal agency
recommendation, DSL normally utilizes the SHPO "sign off" on a proposal as

a determination that historic, cultural, and archaeologic resources have

been adequately /protectee^ • p





k. Designation of lands unsuitable program [30CFR 7 3 1 . 1 4 (g) ( 1 1 )

]

Montana is developing a program that meets the requirements

of Section 522 of ?.L. 95-87 and 30 CFR 7S4. In May, 1973 a program

development grant application totaling $138 , 708 was submitted to the

Denver office of the Office of Surface Mining. Montana's program

development grant application was prepared solely for the purpose of

developing a designation of lands unsuitable computer system within the

Department of State Lands. This grant application has been amended twice

after consultation with O.S.M. and the Department is currently

awaiting funding.

The attached copy of Montana's program development grant

application describes how the Department intends to develop and

implement a designation of lands unsuitable, program. Task I of the

program will be contracted to the Systems Information Division of the

Montana Department of Administration upon receipt of funding from OSM.

The Montana Strip and Underground Mine Reclamation Act was

amended by the 1979 session of the Montana legislature to give DSL

the authority to implement a designation of lands unsuitable program,

(see Section 10 of S.B. 515, MCA in Appendix A). In addition, DSL

has adopted rules and regulations for a designation program (see

Rule XXIII; of the Department's new rules in Appendix A_) .

This rule articles provisions for terminating designations and

for public participation, in. the designation process. -
- - -
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nr. Herb Angle :

Grant Kanagement Specialist
Office of Surface Mining
Old Post Office - Downtown '

-

1823 Stout Street, Room 219
Denver, CO 80202

. RE: Program Development Grant
-

. - Submitted Pursuant to 30 CFR 740.

Dear Kerb:

Unclosed are three copies of a program development grant to cover the costs
of researching, developing and inputting data into a "designation of lands
unsuitable" computer system. The purpose of this grant application is to

implement Section 522 (a)(4)(3) of the Federal Strip Mining Act. The total

grant budget is $188,708, with the State's share being $37,742.

Costs itemized in this application include equipment, travel expenses, con-
tracted services, and other costs chargeable under Part 740 of the 0SM
regulations. This amended submittal should reflect the changes that you

,

and Dick Juntunen discussed last week.

Please call as questions arise, and thanks for all your help and patience.

Si nee rely,

Brace Hayden ~~

Ad'mi nistra tor
Reclamation Division

:kl * ,1
'•

. - 1

;V :

.> Enclosures ^ f::-. !•:-£:.re =

'

"'_ ~ -i
---"-"-3 " —= \ - . -

t





Program Development Grant Application

for the Development of

Designation of Lands Unsuitable Program

Introduction

The Montana Department of State Lands (DSL) is developing a state program to

regulate coal mining within Montana pursuant to the Federal Strip Mining Act. To

obtain approval of such a state program from the Office of Surface Mining (CSM),

DSL must implement a "designation of lands unsuitable for mining" process pursuant
to Section 522 of the Federal Act. -

;

The Montana Strip and Underground Mine Reclamation Act was amended by the 1979
session of the Montana Legislature to give DSL the authority to implement a "desig-
nation -of lands unsuitable" program (see Section 10 of S355, attached). In addition,
DSL has adopted rules and regulations for a "designation" program (see Rule XIII,
attached). . ..

-

- >

The purpose of this program development grant application is to provide funding
for: -

--'

A. Planning and development of a data base and inventory system which will permit
proper evaluation of the capacity of different land areas in Montana to support
and permit reclamation of surface coalmining operations.

B. Development of a computer inventory system for storage and retrieval of appro-
priate data in accordance with Item A above. This computer inventory system
will be utilized in evaluating petitions submitted in accordance with Montana's
designation of lands unsuitable for coal mining program.

C. Initiation of the data collection for the computer inventory system, and the

storage and utilization testing of these data for the evaluation of petitions.

The development of a "designation of lands unsuitable for mining" program is

divided into four tasks as follows:- •• -

User, Information, and Contractor Survey and Development of a Detailed
Work Plan

;

s - - •
. .

~
.

Computer Systems Evaluation - -. -

Computer- System Design and. Purchase

Da ta Collection and. Entry! on nd r-ifj

... ;:A major portion of .the . effort, during, the. first; .1 5 .months .of -the "designsiti'on""
program development will be. the' identified ti on 'of . the. i nformation .required .in . the ,; J

computer inventory "system and. the. development. of a . detai led work outline for. carrying ?
out the col lection* and limplerienta tion _of_ this, evaluation" system. _ .An .equal ly. import-ant]
portion of this, ea'rly .developmental "work wi 11 . be the, identi f i.ea ti.on of _a .'quali fiedf 2 '*

contractor or contractors ; -to. assist wi th: the^ devel opmen t_of _tbe _desi red 'computer* system

Task 1 -

Task 2 -

Task 3 -

•Task 4 -





The forementioned tasks may overlap in Urn* of timing; however. Tasks 1
and

2 must be completed before Tasks 3 and 4 ray begin.

r
TASK 1 - User, Information, a nl_CMr^ctorSuxvey_s

"and the Development orTT)etajTedJforkjlan

During this initial phase of the project, , survey^^^^l^.
nSfSd'^ contractor Interviews win

be conducted. .

x

A. Userjjeeds

.Jwisrsztw^^^X* '°-"Z
B. Identification of Available Data Information for Input

Zl ZZ and federal acencies have information already on file in various

filin

n

sys

S

U^;a
n

nd different stages of coition that car
,

be use DSLj ^
designation program These aval able is ,

y
'° *3

^Ua ty for entry into

surveyed for inclusion in the overall system.

C. Information . Fil e Interface Needs

/-fur the infection tolled into the system^^^^
da
l
Uwh1ch ^Wrel4

^ "ki 'o signet! n -ecj^ons Jhis stage wil^^very

important to the future contractor hired to uesign a computet; s } _c_m
_

4 ^ _

access and retrieve information neeaed by DbL:___
- :

D. Preparation of a Detailed Work Plan

A detailed work plan and budget will be developed. This plan will serve
,

as the

framework within which a contractor will design the Je"9™™" c

^Entered in the

Included in the work plan will be an identification of ine data t> « «
esUiflate

system, a discussion of how data will be collected and entered, ..id a Lime

as to when the system will be functional. -

E . Con tractor Interviews

Following the completion of the preceding steps it will be necessary to
_

identify a contractor who has the expertise to develop a compucer .syscem^ p

of meeting DSfs.^designation" program needs.- nore -.nan one concrac r y

involved in the project from, this point forward...: ni
t • '

- 3

i

35- _ -} c _





TABLE 1

Resource Ca tegorie s and Data Sources to be Inven ton'e

d

for Montana ' s "Desig nation" Prog ram

Data SourcesResource Ca tegory

Reclaimabi li ty

Coal economics

(Depth, thickness, quality)

Natural hazards

Scienti fic

Geologic

Pa leontologic

Arcbaeologic

Hi storic

Faunal

Floral

Recrea tional

Scenic

Universities, DSL, BLM

Dl\R , DSL , BLM, Universities, Bureau of Min

Coal Coinpa ny Records

DNR, DSL, Universities, Bureau of Mines

Fish & Game, Universities

BLM, USGS, 3ureau of Mines, Universities

Uni versi ties

M.A.R.S., Montana Historical Society, NPS,

Universities, BLM, U.S.F.S.

Montana Historical Society, BLM, U.S.F.S.,
NPS, H.C.R.S.

Fish & Game, U.S.F.S,, "NPS, DSL

Universities, U.S.F.S., UPS, DSL

Fish & Game, DSL

Fish & Game, U.S.F.S., BLM, DSL :^=r.

For each resource category identified above (and any additional sources as

appropria te) in Task 1, data will be sought from the following sources:

A. Maps, Mapsets and Plates
B. Periodical

s

C. Unpublished Thesis'
D. Unpubli shed "Technical Reports
e. Unpublished Documents
F. Published Documents
G.

H.s

Published Technical Reports. _..

Personal Communica tibns- -. : .yz

I

J

environmental; Impact Statements.?: St r -^ts
3.} Si bl i og raph l eTS: b 1 i :>q r-r-^ hi cs .

- -

t
On -go i ng Agency J n've n tor i es- * ;r/. r "5sr

'

Li Meetings "and .Workshops; (where necessary) 3 n.-
»

S - : v -1

H.l Permit Specific Da talfi^ti f ic Da-.t3=* .
•:,





TASK 2_i C omputer Systems Eval uation

Utilizing the contractor (s ) chosen to design the "desi gna ti on" computer
system, an in-depth evaluation of available computer programs, both locally and

from existing inventory systems will be conducted. In-state computer installations,

existing hardware, and terminal systems will be evaluated for compatibility with

the data base which has been identified during Task 1.

Basic requirements to be sought in a computer system will be an ability to*

store and retrieve data as well as to relate to and aid in evaluating the following

major topics:

A. Reclamation of an area with regards to technological and economic feasibility.

B. Compatibility of certain areas for mining in relation to existing state or

local land use plans.

C. The effect of potential coal mining on fragile or historic lands in which such
operations could result in significant damage to important historic, cultural,
scientific, and aesthetic values and natural systems.

0. The effect of potential coal .mining operations on renewable resource lands

in which such operations could result in substantial less or reduction of

long-range productivity of water supply, of food and fiber products, and of

aquifer systems. .

£. The effect of potential coal mining operations on natural hazard lands in which

such operations could result in substantial danger to life and property, including
areas subject to frequent flooding and areas of unstable geology.

•>

F. Basic coal resource information, including potential future demand and economic
significance of the resource.

G. The computer system will be designed to allow for continued updating of the _

information stored within it. "The extensions of variables included in the---— -

replacement of specific data will be allowed, fach petition received will
result in new data being added to the system on an additional land parcel or
parcels.

At this time the basic steps and procedures will be outlined for the inter-
computer file and retrieval system. A procedure integrating the petition process
will also be outlined.

TASK 3 - C omputer System Design and Pu rchase

During the third- phase of. the study, computer software and the necessary hardware. .

wil.l be chcsen : to meet the needs defined in Tasks : l and: 2.- This pha se. may. involve-,

equipment purchases . in order, to provide, ready, onrl ine. access .to a .computer.? '

c- c-:~V- _ ?

.





In choosing a computer system, the following will be considered:

. The availability of the computer system to the user (both DSL and the Montana
public). The timely turn-around of information needed will be given special

consideration.

8. Use of computer system. An effort will be made to orient the computer system

towards the user lather than towards the computer programmer. The user should

be able to submit a command with a minimal amount of computer control statements

The computer system should be usable by persons unfamiliar with computers or wit

the internal workings of the computer information system chosen.

C. Cost of data storage and retrieval. This will in part determine the computer
site selected for the implementation of the system.

0. Choice of computer language. Transferability of the computer system constructed
- from one computer to another will be considered in the choice of a computer
language to be utilized in the development of the software and the information
storage system.

E. Ease in integrating other system components at a later date. In addition to

the resource categories mentioned in Table 1, the feasibility of developing a -

basic management system to provide integration of permit information and '

permitting procedures wi 11 be investigated. This may become a future sub-
system of the "designation" data storage and retrieval system.

Following the above, the identification of appropriate remote terminal hardware
and graphics equipment will be made. Various configurations and the use of these
hardware configurations will be investigated in order to insure that their use is

necessary and that the equipment purchased has the proper capabilities. Further
specifics of the computer system design will be itemized during the preparation of
the detailed work plan as listed in Task 1,-D.

TASK 4 - Data Collection and Entry ~- L̂~- -
'

This phase involves the actual data collection and subsequent entry into the

computer information system. User needs and existing data identification in Table 1

will be utilized to complete this phase of the project.

It is not intended that the data collection and entry tasks.be completed during
the period of the program development grant (one year). Instead, it will be an
on-going part of Montana's "designation of lands unsui table_ program" . Additional
monies to continue this program will be applied for under a permanent program grant.

Data collected and entered will be on a priority basis with that information
most readily available and most useful in determining unsuitable lands being .the

first to be implemented, into the system.-. As- information, is collected and. entered:. . "I

into the system',: the _ cod i ng and retrieval will. be. tested: i ; In. this manner, i t; js;v-.-,:-r

expected that the. entire- system wi 1.1; be. ope rational: as the .data] is. col lee ted. s s r$iW
I'i :. 'k - . -

-.-





Funding Needed for Program Development

DSL is initially applying for $150,956 in program development monies to develop

a "designation" program. These monies would be' utilized to accomplish the four

tasks outlined on the preceding pages. A budgetary outline is included on the

following page, showing the state's 20 percent share for a total grant budget of

$183,708.
*.

A. DSL Sta ffing

DSL anticipates hiring one project coordinator to work on the designation

program. We are seeking an experienced project coordinator to work under direct

supervision of the Assistant Administrator of the Reclamation Division. The project

coordinator will act as the direct point of contact for all consultants hired for

the various program tasks and will be expected to work with and facilitate the duties

of the consultants. The project coordinator's first major effort will be to complete
Task 1. .

•

B. C ont racted Services .
•'

\ r~~

The Department anticipates spending $123,534 (73.5 man-months) for contracted

services during the one-year period of this program development grant. It is

anticipated that different consultants will be hired during different phases of
the project. During Task 1, for example, consultants would be utilized to conduct
the literature reviews needed to identify existing data sources available for input,

while during Tasks 2 and 3, consultants would be used to help evaluate potential
computer systems and to design a system suitable to the department's needs. The
greatest number of man-months "of contracted services would be expended during Task

4, with the collection of data and the entry of such data into the computer system.. -

A rough breakdown of the contractual services needs of the four tasks are as follows:

Task 1 - 3.0 man-months - Project Coordinator + Systems Planner, 1.5 months

Task 2 - 15.0 man-months - Project Coordinator + 2 Systems Analysts, 5 months"

Task 3 - 4.0 man-months - Project Coordinator + Programmer, 2 months

Task 4-51.5 man-months - Project Coordinator, 3.5 months + 6 Field Researchers,

6 months

C. Travel -

Travel expenses of $18,000 are anticipated to cover the costs of literature
research and consultation with university and other agency personnel, consultation-
with contractors located out of the Helena, Montana area, and for attendance at 0SH
and other meetings regarding the "designation of lands unsuitable program". _ The ...

major portion of . this, budget" i tern willbe for .data; compi la ti on under Task. 4.
'-

I

i
»

j

i

-!
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0. EoujjJiasnt

jt&ffssr:; SWOT s sess sirs »"» S3- -
'

following items at a minimum:

Techtronies Graphics Display Terminal tfode,

Telephone line, Hard Copy Unit Data Entry

Equipment (Grannies Tablet and temporary *

storage device)

Other Cost s,

Other costs include computer time, computer room rental phon^, xerox and

postage. The $4,000 allocated for computer ^ '

^
^t e t^ e ^^

computer tire required to develop i-Iontana s designation piog.a.n

year.

In addition, OSL wishes to rent a Hag Card "J^^^^^^S
(WO/73) for the designation program because it ,eel^tuse oT s n

g P

reduce the need to hire another secretary speci.ically tor die oes.y





Budget - Program Development
Montana Designation of Lands Unsuitable Program

Contra cted Services

Task (1-4) Program Coordinator, 12 man-months (Grade 16)

Task (2) Systems Planner, 1.5 man-months (Grade 16)
Task (2 & 3) Systems Analyst, 10 man-months (Grade 16)

Task (4) Programmer, 2 man-months (Grade 16)
Task (4) Field Researcher, 48 man-months (Grade 15)

$21,339
2,667

17, 7 30
3,556

7 8,192

subtotal $123,534

Travel

Program Coordinator (state agencies, Region V, other states) $ 3,000
Systems Planner (state agencies, other states) . 500
Systems /analyst (state agencies, other states) : 2,500
Field Researchers (state information sources) 12,000

subtotal $ 18,000

Suppl i es

Desks, chairs, files and miscellaneous office equipment

Equipment

Terminal with' printer
Map Digitizer
Modem

$ 2,474

$ 17,000
11, 000
1,000

subtotal $ 29,000

Other

Computer time, (3 months) @ $5 00/month $ 4,0 00
Computer equipment .room rental, (8 months) @ $150/month 1,200
Phone (computer time and personnel) 1,600
Mag Card or Word Processor, (1 year. rental and misc. equip.) 8,200
Postage . 350
Xerox charges - .

.'
- - - 350

subtotal $ 15,700

GRAND TOTAL $188,708

State Share. $37, 742,.-
Federal Share; $150, 966





1. Restrictions against^na^c^U^er^sts

Dnln yyuttT (Aopondix A) describes DSL's
Permanent program Rule XXVIII Appe.

enforcing restrictions
procedures for monitoring, reviewing and -

ng
loyees

Lgainst direct and -dxrect financial i

J AU interim
in surface coal mining and _ reclamat i on ^ ^ "statement of
program employees are

.

r
^
q^^_^ t Form- (

SM Form 705-1) pursuant

^VcZVof4(^(7)"^^Procedure 'will continue during the

permanent program.

m .
Trainir^nd_cej^ifi^^

Permanent program Rule VI (1) (a) states:

Each person ^.s^ip ^TtVi^U^
T^\nrftl

X

e?A l%l\n\V,se of explosives.

Within 6 months after fne ^"^^^08^1 require'tnat
certification of blasters have been promulgated DL

(general
all coal companies be - ^^111 £ave to attend a training .

program requirements). Blasters «^ 13 Lastly,
program that meets the "quxre^nts °f 30 CFR 8d °-

y present
OSL will require, as a permit condition tnat

\ requirement S

evidence that their blasters nave ™e^, e =ertin ^^
of 30 CFR 850.14. Six months after adopt ion ot

blaster
Peri

;ific
C
:ti

Y
onfare ^^.S^i^U^ducting blasting

operations": This check would be mad e during norja inspectxons^

^e^-lo'oL^ove/br^ reclamation Rafting inspector.

n Proj^MincLi^

The drafting of changes in **. Montana -ip^^Underground Mine

oTp r
C
|5-8^ ^ou^bili

meet the permanent program requirements of P L yb
dsJj ^

drafts were prepared during the
°f°'-^^e Northern Plains Resources

with the Montana Coal Council. OSM, and tne M
Qnce fche bm

Council in preparing the 2nd, jrd, ana
.

x t 4 committee
(S.B. 515) was introduced into tne le^s

,^ ^'^^ and committee
hearings were held. During the time of bill ^ratting

Montana's
•nearinas several articles describing tne purpose ™
Act appeared !n major newspapers throughout tne state.

.

The Montana Administrative Procedures Act requires that prior to

the adoption, amendment or repeal of any rule that <3

give written notice of its intended action;

i/i lo submit comments on proposed
afford interested persons 14 days to suomir

1)

2)
rules;

3) consider^!! co-eSts received and^to^^
explaining Why or

117 ot a S^t changed pursuant to a public comment

.

why not

-4 2-





Pursuant to such requirements the following chronology was
followed in developing Montana's permanent program rules:

1) Drafting - Because of OSM ' s lateness in issuing rules,
proposed rules were drafted with negligible public
participation

.

2) Hearing Process - May 25, 1979 - Notice of proposed rules
in MAR. Over 100 copies distributed to various persons,
group and companies;

June 18, 19 79 - Public hearing held. Comments received
from 3 groups, individuals,

r
or companies.

June 22, 1979 - Comment period closes
from 18 groups or individuals.

DSL received comments

3). Adoption - Rules were adopted by the State Board of Land
Commissioners on July 19, 19 79.

Copies of Montanas proposed state program will be available for
public reading after August 3, 1979 at DSL's offices in Helena and
Billings. In addition, copies of this submittal are being sent to
the Montana Coal Council and the Northern Plains Resource Council.

Permanent program revisions would be made by following similar
procedures as described for program adoption. State program
amendment procedures are described in 30 CFR 732.17. Major revisions
of "permits or permit amendments (see section 7a) are subject to the
same public notice, filing, comment, objection and hearing provisions
as original permit [see permanent program Rule 111(3)].

There are two sections in the Montana Strip and Underground Mine
Reclamation Act that describe citizen - participation in the enforcement
of Act and rules.

1. Section 82-4-252 MCA provides for mandamus. In accordance
with this section -a resident of Monana who knows that a requirement
of the Montana" Strip and Underground Mine Reclamation Act is not being
enforced by a public officer or employees whose duty it is to enforce
the requirement or rule may bring the failure to enforce to the attention
of the public officer or employee by a written statement under oath
that shall state the specific facts of the failure to enforce the
requirement or rule. Knowingly making false statement or changes in
the affidavit subjects the affiant to penalties prescribed under the
law of perjury.

If the public officer or employee neglects or refuses for an
unreasonable time after receipt of the statement to enforce the
requirement or rule, .the resident can bring an action of mandamus
in a Montana district court. The court, if it finds that a requirement
of the Act or rules i~s not being enforced shall order the public
officer or employee,- whose duty it is to enforce the requirement or
rule, to perform his duties. If he fails to do so, the public officer
or employee shall be held in contempt of court and is subject to
civil penalties. = * :.. 2 o z.-j -v:;---;:-: - :S :.r -:• 1 r i

'
i J •.. :;

:
:

*
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2. Section 82-4-231 (2) (S.B. 515) and Permanent Program Pule
XXIV (4) describe DSL procedures for public participation in the
inspection process. Quoting from Rule XVIV:

Any person may request an inspection of
any operation by furnishing the department
with a signed statement, or an oral
report followed by a signed statement,
giving the department reason to believe
that there exists a violation of the Act,
this subchapter, or the permit, or
condition or practice that creates an
imminent danger to the public or that
is causing or can be reasonably expected
to cause a significant, imminent environ-
mental harm to land, air, or water resources.
The identity of any person supplying information
to the department relating to a possible
violation or imminent danger or harm shall
remain confidential with the department,
if requested by that person, unless that
person elects to accompany the inspector
on the inspection.

After DSL has conducted an inspection to investigate a
citizen's complaint, the inspector will follow-up the inspection
with a letter to the citizen stating the findings of the
inspection. As a matter of policy, such letters will also state
that if the citizen disagrees with the findings of the inspector
he (or she) may consult with the Commissioner. It should be pointed
out that Montana has a very small population and hence it is
relatively easy for a citizen to make an appointment to consult
with any public official.

o r r i ce t." or •t„.-r:
v
2 _o •
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o . Admin istrative a_nd_j u_d iciaj_ review of Departmen t of State Lands act icms.

The section by section comparison in Appendix C of P.L. 95-37 and 30 CFR
Chapter VII to Montana's coal reclamation Act and rules as amended gives comparable

hearing and judicial review requirements. Administrative review will take place in

accordance with the Montana Administrative Procedure Act provisions for contested
cases (see ARM Title 2, Chapter 4, Part 6 in Appendix B). DSL's legal staff will

be responsible for presenting the Department's case at administrative hearings. The

attorney general's office will provide hearings examiners. y

Judicial review is provided for in ARM Title 2, Chapter 4, Part 7 (see Appendix

B). If such provisions are not applicable, Departmental actions are reviewed by

means of injunction (see Chapter 19, Title 27, MCA in Appendix B) and other common

law remedies. The Department's legal staff has been appointed as assistant attorney

generals to represent the Department in court and will do so as a part of Montana's
permanent legal program.





p. Small opera tor assistance program

The Department of State Lands (DSL) will administer the Small
Operator Assistance Program (SOAP) in Montana (30 CFR 795) . The
ilttached letter to Don Crane and enclosures constitute DSL's
application to administer SOAP and provides information regarding how
this Departmental program will initially operate.

Section 82-4-22 MCA (S.B. 515) and permanent program Rule XXVI give
the legal authority for Montana's SOAP program.





DEPARTMENT OF STATE LANDS

THOMAS L JUDGE. GOVER JCR CArlTOL STATION

STATE OF MONTANA
(406)449 2:074 LEO BERRY. COMMISSIONER 1525 ELEVENTH AVENUE

HELENA, MONTANA 59601

November 14, 1979

Mr. Donald Crane
Regional Director
Office of Surface Mining
Department of the Interior
Old Post Office—downtown
1823 Stout Street, Rm. 270
Denver, Colorado 30202

Re: Small Operator Assistance Program

Dear Don:

The following narrative and enclosures are a response to your
letter of May 10, 1979 and as such constitute Montana's application
to administer the Small Operator Assistance Program (SOAP) in this
state. This letter revises the initial SOAP application submitted
on August 3, 1979. SOAP would be administered in Montana by the
Department of State Lands (DSL), the designated state regulatory
authority.

DSL's intent to administer SOAP and to receive federal funding
for that purpose is exhibited in the two enclosed letters which date
back to March, 1978. Section 82-'4-22 of the Montana Strip and Under-
ground Mine Reclamation Act as revised by the 1979 Legislature (S.B.
515) and DSL's permanent program Rule XXVI adopted pursuant to the
revised Montana Act give the legal authority and ability for DSL to
comply with 30 CFR 795 in administering SOAP.

Questions regarding Montana's proposed SOAP program should be
addressed to Neil Harrington of this Department.

Sincerely

,

i^W^S
'

Brace Hayden, Administrator
Reclamation Division

xc: Neil Harrington
Leo Berry, Jr.
John HIggins

Iw )
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Response to Don Crane's Letter of May 10
,

19 7_9_ regarding SOAP

(1) Montana is requesting $84,170 in SOAP funding for the
initial year of the program. An outlined breakdown of the first
year's costs are included on the following pages. Laboratory
contract costs constitute $57, 335 of the total.

(2) Montana's SOAP program will be administered by a full-
time, Department of State Lands (DSL), Reclamation Division employee.
Because a large aspect of the SOAP program would be to determine
the probable hydrologic consequences of a small operator's proposed
mining plan, the department will hire a hydrogeologis t as its SOAP
administrator. This individual will coordinate with other Reclamation
Division personnel regarding the preparation of a statement of the
results of test borings or core samples.

(3) DSL's list of qualified laboratories will be developed
using the procedures in permanent program Rule XXVK6). The depart-
ment may also use OSM's- laboratory list for names of laboratories
that have not applied to DSL for approval. Lab performance, in
terms of actual chemical and physical analyses of water and over-
burden, will be evaluated by periodically requesting split samples
for analysis by the same or other lab; and also by periodically
providing standard samples to a lab for analysis. These activities
may be coordinated with other agencies who are also involved with
laboratory certification such as the EPA or the Montana Water Quality
Bureau.

(4) DSL will contract with a laboratory by first soliciting
proposals (including a bid) from prospective candidates. A contract
would be issued after careful evaluation of all proposals.

(5) Information concerning a proposed mine's "general area",
(see DSL permanent program Rule I, paragraph 2'l), will be made
available by the development of a departmental bibliography of
references. These references will be keyed to various geographic
areas of interest. • .

(6) DSL does not at this time see a need for small operator
assistance application forms. The information required in order to
apply for assistance [see permanent program Rule XXVK3) ] could be
submitted in any reasonable format.

The ownership pattern of a company will be determined by request-
ing information pursuant to DSL's permanent program Rule XXVI(2)(b)
as part of an application for assistance.

The actual production of a mine can be verified by contacting
the Montana Department of Revenue which requires quarterly production
reports from each mine.

(7) DSL anticipates that 6 small operators may apply during
the first year of a SOAP program in Montana. Five of these would be
existing operators who need to upgrade their permits in order to
comply with Montana's Act and Rules as revised pursuant to P.L. 95-
87 and 30 CFR Chapter VII. DSL also anticipates proposed mine expansion





by two of these operators. The sixth operator would be completely
new and for which an application is anticipated.

(8) The only other agency that DSL anticipates may contract
with DSL pursuant to SOAP would be the Water Quality Bureau of the
Montana Department of Health and Environmental Sciences. The
Water Quality Bureau has laboratory facilities capable of conducting
water quality analysis.





1 1 . Exp lanation of Costs for the T nitial Year of Monta na ' s_SOAP

A cost summary is included in Table 1.

A . Salary S Benefits

Montana's SOAP program will be administered by a full-time
DSL, Reclamation Division employee. Because a large aspect of
the SOAP program will be the determination of probable hydrologic
consequences for the mining plans of small operators, the department y!
will hire a hydrogeologist as its SOAP administrator. This
individual will coordinate with other Reclamation Division personnel
regarding the preparation of a statement of the results of test
borings or core samples. The SOAP administrator will be responsible
for coordinating all activities with laboratories performing
contracted work under SOAP. A salary and benefits breakdown for
the hydrogeologist would be as follows:

Projected Hourly Total Rate Projected-
Title Hours Rate Benefits 6 Benefits Costs

Mine Recla- 2,080 7. 425 1.296 8.721 $18,139.68
mation Inspec-
tor IV (Grade
14, Step 1)

B. Trave l

It is estimated that Montana's SOAP administrator would
spend approximately 1 man week/month in the field. Past travel
vouchers show that DSL's mine reclamation Inspectors spend approximately
$206/week for food, lodging and air fare. Accordingly, the total
for these costs was arrived at as' follows:

1 man week/mo. X $206/man wk . X 12 mo", grant period = $2,472
(round trip air fare between Helena and Billings, Montana Is

approximately $76.00)

Average gas and vehicle maintenance for 5 field days is
approximately $50.00. Accordingly, $50 . 00 . /month X 12 months =

$600 are budgeted for these costs.

C. Equipment

These costs are those associated with maintaining an office
In Helena and are self-explanatory.

D. Supplies S Materials

This would Include the costs of writing and filing materials,
publications and other similar items necessary for routine office
work

.





E . Con tra cted Services

These costs are detailed in Tables 2, 3 and 4. All figures
have been rounded to the nearest five dollars.

1 ) Explanation of Table 2 -- Field Costs

Costs for development of groundwater monitoring wells for
each operation listed was calculated by multiplying the number of
wells estimated to be drilled by the average depth in feet of the
well by the cost per foot of drilling and casing plus the cost of
development per well. For example, on the P.M. mine: 3 wells X

[(70 feet/ well X $9/ft) + $200/well] = $2,490.

For the ground, surface water and sedimentation pond sampling,
the figures were derived by assuming the consultant or lab contracted
to do the work was located in Helena and was required to make
quarterly monitoring and sampling of the particular mine in
question. Thus, the yearly cost for the P.M. mine was calculated
as follows: (1 1/2 days of field time X $200/day for salary) +

(600 miles of travel X 30£/mile) + $75 for use of equipment in
sampling and monitoring ° ($35/day per diem X 1 1/ 2 days) = $607,
$607/visit X 4 visits = $2,828. This figure has been rounded off
to $2,8 30 as shown in the table.

For logging of holes, the figures shown were calculated by
multiplying $350/hole by the number of holes for each mine.

2) Explanation of Table 3 -- Lab Costs

Surface water, ground water and sedimentation pond water
analysis is based on unit costs of $200, $103, and $20 per sample,
respectively, taken at quarterly intervals from each stream,
well, and pond. The unit costs are based on the parameters
required in the DSL guidelines for surface and ground water and,
for sedimentation ponds, the effluent limitations in Rule VII(3)(f).
Thus, for groundwater on the P.M. mine, 3 wells sampled quarterly
results in 12 samples. This figure multiplied by $103/sample
equals $1236 which. equals $1235 rounded off.

The coal analysis is based on a short proximate analysis
which is $25/sample. Overburden analysis is $65/sample based on
the parameters required in the DSL guidelines.

3 ) Explanation of Table 4 Pre paratiqn of Reports,
Equipment , and Mater i a 1

s

The unit costs of professional writing, typing, drafting of
maps, and binding and copying of reports are $200/day, $6/hr.,
$15/hr. , and $25/copy, respectively.
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The crest gages would be installed on the sedimentation
ponds. The unit cost is $30. The unit cost of the rain gages is
$150. The costs associated with these two items of equipment are
those estimated for the purchase of this equipment by a contractor
for use on the mines listed. The total cost of this equipment is
estimated to be $1170 and is listed as such under "Equipment" in
Table 1, item E.

F. Other Cost s

Because of staff growth as a result "of Montana's administration
of the Federal Strip Mine Act, DSL's Reclamation Division needs
additional office space. The owner of the building leased by
DSL , has agreed to add an additional 2 , 300 square feet of floor
space to the west side of the structure and DSL intends to lease
office space in this structure for the SOAP administrator.

Ten employees either have been or will be added to Montana's
coal program as a result of Montana's administration of the P.L.
9587. Six of these employees are currently, or will be funded
under an Interim Regulatory Program grant and three (including
two contracted service employees) are funded under an Abandoned
Mine Land grant. As a rule-of-thumb , approximately 1/2 of an
office's floor space is consumed by walls, file cabinets, meeting
rooms, etc. This would leave approximately 1,U00 feet of floor
space in the addition to be utilized by approximately 10 employees.
This is an optimal office arrangement; however, Reclamation
Division employees need large offices to allow the spreading out
of maps, permits and aerial photographs and to allow for several
simultaneous meetings to occur with representatives of industry.
DSL's existing offices are extremely crowded and this has resulted
in inferior working conditions. Only two walled offices are
included in the new office area so that the Department can easily
change office arrangements at any time..

Annual costs for the building addition are estimated as follows:

Rent ($6/sq. ft.) = $16,800
Utilities ($.75/sq. ft.) = 2,100
Janitor ($.70/sq. ft.) = 1 ,96

$20,860/year

One of the Department's 10 OSM funded employees are included
in this grant and the grant period is for a 12 month period. According-
ly, the building costs included in this grant were arrived at as follows:

Rent: $16,800/yr. X 1 yr. X 1/10 = $1,680.00
Utilities: 2,100/yr. X 1 yr. X 1/10 = • 210.00

Janitor:- 1,960/yr. X 1 yr. X 1/10 = 196.00





Long distance phone costs by DSL have risen dramatically since
the passage of P.L. 95-87. Calls to Denver have become much more
frequent because of departmental liaison with the Denver office of
OSM. Accordingly, $150 in phone rental and phone billing charges
are also included. Other miscellaneous costs include film, camera
maintenance

j
xeroxing and postage.

G . Indirect Costs

Indirect costs Included in this grant application amount to
15% of the funds budgeted for salary and benefits.

Indirect costs will cover accounting and other bookkeeping
costs associated with the administration of Montana's SOAP program.
Such costs are incurred by DSL's Centralized Services Division,
which has 3 staff members that spend part of their time on OSM
related work.

Utilizing monies received under an Interim regulatory program
grant, DSL will soon contract out a study designed to determine what
Indirect charges it should charge when applying for federal (OSM)
grants. Future indirect cost charges will be revised according
to the results of this study.
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Table 1 - Cost Summary for the Ini tial Year of Montana's SOAP"

A. Salary £ Benefits $18,140

B. Travel 3,072

C. Equipment
1-Executive Desk 331
'1-Executive Chair 175
1-Floor Mat - 28
1-Waste Basket 9

Miscellaneous 50
593

D. Supplies S Materials - 100

E. Contracted Services
Field 37 5

'+75

Lab . • 12 , 110
Preparation of Reports 6,580
Equipment 1,17

F. Other Costs
Building Rental 1,680
Utilities 210
Janitorial 196
Phone 15
Xerox . 4

Postage 20

57,335

2 ,346

G. Total Direct Charges $81,586

Indirect Charges (.15 of salary S benefits) 2,7 21

GRAND TOTAL ' $84,307

-All figures have been rounded to the nearest dollar, except for
contracted services which have been rounded to the nearest five
dollars.
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Fe deral Form U2*l - Operational Grant Appl ication
"Tor Montana rs~SOAP~
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fPJDFRAL ASSISTANCE
1 ?- AF:*

J— rrr^w
-

c-ts rs

LI-

GATION ji_7i__n—ia

I 3 U HTV

N/A
7- '~r

19

Montana Dept.. of State Lands
;

Reclamation Division

Capitol Station ^
;^ & CUrk

^lena, ^,^ 59601
Montana

GRAJJi *-Tni£ Operational grant

pursuant to 507(c) of

p.L. 95-87 and 30 UK /so

JLLH-UJ

.TrrTtE/NDDEscRir.i-MCFA...
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APPLICATION FCR FEDERAL ASSISTANCE (SV.ci fo,n,)

PART II - BUDGET DATA

1. Peac.nrel

2. Fringe B ere Tils

3. Trsvel

5. Supplies

6. Conine

7. Co.-.-sf) L<ITon

8. Wei

9. Tola! Owed a.a;;es
"

10. Ir>rji;ed Chaiges

]}. TOTAL

)2. fecial SV.zie

13. fio--Te(Jeial Sha;e

15. Detail oa bdiieci Ccsls: "

f\j//\

Type" of Ra!; (Haft ore box)

Q Fir.al

JO.

_0

F

d

$57,335

$57_,335

l57 : 33£_

Pii^Ie^cd

Hied"
'

Tc!al Arc-ant S _^

part iir

Refer to the accompanying cover letter for narrative explanation
and details of above cost'fiqure.
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IV. Federal Form 424 - Administrativ e Grant Applicat ion
for Montana's SOAP





o (

FEDERAL ASSISTANCE

TYPE
jJ f-.o'Ji'PUCADDit^ act i c H [yl A?FUCAT10JI

u/.rt £?- n sonnuTaa of rieht (Opt)

Pf^ Q (a^CRT GF fr-DCUl. ACTON

2. ARPU-

CA.NTS

CATION

3L fcT.OE

IDENTI-

FIER

Cv1 A,-..

N/A

it

4. LECJJ. A-PPUCAST/RtClPJcNT

MT Department of State Lands

Reclamation Division .

Capitol Station . ^^J & c]ark
-
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30 -?01 S5

APPLICATION ECR E ED URAL ASSISTANCE (Skorj Fo f .-n)

PART II - BUDGET DATA

I. PeisonreJ

(V)

I v. , ^ p.. i. e.v t .

t«J

$15,444

2. Fnr>£e Berefils

3. Travel

<. Equipment

5. SuraTies

6. Cordelia!

2,696

59_3_

100

0.

7. Co.^Iiudton

8. Oiiel

9. Tela! Diiecl Chaigcs

)0. Irrfiied Chafes

1. TOTAL

2. Fefcrzl Shaw

3. f.'o.vTcSeial Sha.-e

- ?,346"

2.4,25.1

2,721

• 26,972,

14. Frpzic.T) IncD.Ti

15. DsJailco bdiiecl Ccsls:

T)?e"oI Rale flferfc ore box)

RaieJ5_

. [>5 Piovislonal, Q PiaisJc'EHied

Q Fir^l fj Fixed"

,ase j
18,139. 68 Tc!3l A;! ,„ j

2,721"

PART HI'

All above figures have been rounded to the "nearest dollar.

Refer to the accompanying eover letter for narrative explanation and
details of above costs.
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r 7 ^'

June 13, 1979

1
lit. Don Crane
Regional Director
Department of the Interior
Office of Surface Mining
Old Post Of£lce— downtown, Rra. 270
1823 Stout Street

r
rer CO 80202

Dear Don;

This letter constitutes an initial response "to your letter
ray 10, 1979 regarding our grant application for administration

Small Operator Assistance Frogranj In Montana. The
Department of State Lands definitely intends to administer
this program. • However, our grant application" to you has been

or
of the

delayed FOir-evhat due
info

to unc er taint ies re car dine: some of the
nation requests on page 2 of your Kay 10 letter. A

discussion between Ms. Haggle Koperskl and Mr. Neil Harrington
of this office indicated that additional information on various

dec cs of the amplication' ornat and content vould be forth-
coining from OSM in a week or two. Thus, we have 'decided to
:.-ait on our grant application "submittal until such" time as that
Information is received. "

Sincerely,

m-.iw

Leo Berry, Jr., Corral ss loner
Department of State Laaids
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TATE SOARQ OF
3 COMMISSIONERS

-cmas L. Judge
C O v L " ^ ^

GiCrgia Rice

~=>ank Murray
Of STATE

Mike Greely

"Sonny"" CmholT

:o Berhy. Jr.

C O "« "•' 1 ? S IO N £ «

MINING

t5"

PECLAf/.ATlON

STATE O F ?-* O N i A N" A

DEPARTMENT OF STATE LANDS

MAILING ADDRESS: CAPITOL STATION

office: ie:5 iith avenue HELENA 59601
(406) 4 49

-larch 28, 19 78

At Walter Heine, Director

Dffice of Surface Mining

Department of the Interior

Room 7348 .
•

18 & C Streets NW. " r
Washington, D.G. 20204

Small
Re- Initiation of a

Operator Assistance
program in Montana

Dear Mr. Heine, .. .

Pursuant to 30 CFR Part 795 «»Una ^^uS«a tor
.

funding and commence the a^lnisi5^ l
° ooram would be

issistlnce program in Montan ™«
n*Estate Lands, the

administered by the Montana Depart^n
q£ ^ minWlg

state agency responsible for tne re

in Montana.

, 1 1978
' the Department of State Lands intends

Aupust J, iy/o, ^ -i _ .j— -t nri r>r o°ram to tne
submit Montana's state rec g ° . °

She requirements--,

ecretary of terror in accordance vi
a descrip tion

^^t^n 1

:: ate°to
P
de;eloP a state regulatory

rograiln Montana are as follows:

By
to
S

bf

1-

**
" * " 1

me Department of .State Lands has^^e££i'
review and comparison of the n

sibly a few

Coal Mine Reclamation Acts Wi F Montana Act

eptions the Department feels en Federal

tidy meets the minimum requirementex
al
Ac

The Department ha,^^J^^^^S
nes that incorporated tnose

a .required^ US, and 717J^g"^E°?es adopted pursuant
r"-e Department s exisung i es represent
Montana's Act:, These emergency l^P, ing
' thesis of the ?«?"^- Slatory period rules,

and O.S.M.
T
s initial re <-^ ./n^hl

715
iii

tc
a
m
F
a

-
-
initl3

Vrules probably represent

rrf.erw.re. such. ?««rS|ncy rules P needed

significant portion of tne Lot





March 28, 19/"-
Mr. Walter Ii.._."ie

Pa°e -2-

to get Montana's program ready for submittal. Massive
changes between the initial regulatory period rules
for performance" standards and O.S.M.'s final rules
for performance standards are not anticipated (copy
enclosed) . - - . ; .

-

3. The Department of State Lands has submitted a grant
application to O.S.M. for cost reimbursement for admini-
stering the initial regulatory program. If the requested
grant monies are received it will allow the Department
to add additional administrative and technical personnel
to its staff and to increase the funding level for' travel,
.equipment, and existing staff services. It is felt
that a. well funded program for the administration and

. - enforcement of the initial regulatory program will
assist the Department's program development effort.

4. Through meetings and phone conversation, the Department
of State Lands has established a working relationship
with members of O.S.M.'s regional and Washington staffs.
The Department has met and will continue to meet, of ficials
regarding a modification of Montana's cooperative agree-
ment to comply with the initial regulatory procedures
as set forth in Section 502 of P.L. 95-87. The Department
has also met with the representatives of the U.S.
Geological Survey and the Bureau of Land Management in
"an attempt to work out methods to avoid duplication of
the permit review process. :

As stated earlier, Montana intends to submit its state
program to O.S.M. by August 3, 1978. Such a program will
be as complete as Is possible at that time. The program will,
contain the requirements set forth In Section 503 of. P.L.
95-87 Including any proposed statutory changes needed to
bring Montana's Act into compliance with the Federal Act.
Such legislation will be submitted for consideration to
Montana's state legislature when it convenes In January of
1979. In preparing Montana's program, the Department of
State Lands will utilize the most current set of O.S.M. 's

draft, proposed or final rules implementing P.L. 95-87.

A summary schedule of actions to be taken to develop Montana's
state regulatory program for approval are as follows:

By May . 20, the Department of .State Lands intends to publish
i> -"a," proposed set of new rules ^for the : Mont ana Strip and."---

\ 'Underground Mine'. Reclamation Act. pJTh_e.se; rules', wil 11 ~-y rcq^: ".

*". Implement Pi. L: 95-87- to the - extent poss ible withbutic-a' p*ii"S"

».y_ changing Montana * s/ Ac t\. .JjThese ^revised rules-, .will' represent
"J-Ja modified <and. expanded .-.vers Ion._of. .-the .emergency, rules- 5

-"- -~ adop tecj by the{ State Board of Land Commiss loners on March- -

20, 197,8. Hearings Jon " the,, new rules ..wi. 11 . b_e_ held in :

-.y P f
;

--—June 1978, and: the"rule's, "will ' be VdoptW by -July. 20 ' 1978 ;
;

~-
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larch 28, 19( *

t'
)

Mr. Walter Ilt.na V -~7

Paee -3-

2. Between March 24 and Nay 17, the Department will be
preparing an outline of any legislative, staffing,
and rules changes necessary to establish a process
for the designation of lands unsuitable for coal
mining. In establishing such a process, the Department

..
"* will work closely with the Missouri River Basin's

V7estern Coal Planning Assistance Project, with Joe
O'Connor of. the U.S.G.S.'s R.A.L.I. program and with
the O.S.M. staff. The Department of State Lands
will participate in the Suitabili ty/Unsuitability
designation workshop sponsored by R.A.L.I. and O.S.M.
from May 17-20, 1978. The Department hopes to present
its proposed "designation" program at this workshop.

3. Prior to May 31, 1978, the Department will submit
to O.S.M. "a grant application for program development.
Costs to be included in this grant application will
include the add it ional staffing, equipment, and

. travel costs required to comply with Section 503
of P.L. 95-87.. Because Montana elects to administer
the Small Miner Assistance Program, it will include
funding for such a program in its program development
grant . '

.
•

-

4. During June and July of 1978, the Department will be
drafting any necessary statutory changes required to
bring Montana's Act up to the standards of P.L. 95-87.
The Department anticipates a" response from O.S.M. as
to the adequacy of such changes prior to the convening
of Montana's legislature in January 1979.

Please call or write if additional information is required
to initiate a Small Miner Assistance Program in Montana.

Sincerely^}

Commissioner
of State Lands

•

' - i_y J

BH/lw

xc: Brace Hayden
John North

I Dick Juntunen r -"'j7 - - --- -
* :

- - _•- ~ - -
-

• Bob Yuhnke 5 pr:rior.:-r. s?rt u\ -. 7

I T.-'l \':\dp>>: if* Oj ^^ V' hp- T... r n Ar T: The 5

a

enclosure <-i-hjj~ ^ ->.= n.. u . L,. j

^ »--.-»
. - -~ - •

" -

'

- - ,:: I „ ; ^-_,r.=v -.^7^.-1 .
- — — ;

- '—

j
.

' 20, 19/3. Hearing up the r.-vv rul-^s will
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q • Portions of Monta na 1

s Permanent Program Rules
and Regulations that Apply to Underground Coal Mines

The following is a rule-by-rule analysis of which portions of
Montana's Permanent Program Rules and Regulations apply to underground
coal mines. As with surface mines, even though a rule or portion of a
rule may be applicable to underground mining, it may not be applicable
to an individual mine. If a portion of a rule is not applicable to an
individual mine, the applicant should state that it is not applicable,
and the reason it is not applicable. Other rules, such as Rule IV, *

(roads), are only applicable to the above ground portion of an underground
mine .

The permit area of an underground mine includes all areas where
the surface is disturbed and those areas under which the coal is
removed. Unless the applicant can show to" the Department's satisfaction
that there will be no surface effects over the area which coal is
removed (i.e. there will be no subsidence) the baseline studies outlined
In the Act and rules will be required for these areas. Any areas
where there will be subsidence will be treated as a surface disturbance.

Rule I - (Definitions)

All

Rule II - (Strip Mine Application Requirements)

1 All
2 All
3 All
Mad) For surface disturbances
Ua(ii) All
4b All
4c Not applicable
4d For surface disturbance
4e All
4f 'All

4g All
4h All
41 Not Applicable
4j All
'4 k All
41 All
4 m All
4n All
4o All
4p For reclamation
5 All
6 All

Rule III - (Application Review

« All

b6a (revised)





Rule IV - (Mining, Backfilling and Grading)

la All
lb All
lc All (as outlined in Rule XVIII)
Id Surface disturbance
le if applicable for surface disturbance
If if applicable for surface disturbance
lg if applicable for surface disturbance
lh All (additional requirements In Rule XVIII)
li All
lj All
11 All
1m Not applicable
In Not Applicable
lo Not applicable
Ip All
2 Not applicable
3 All
'4 All
5 All
6 All
7 All (with respect to development wastes and other non-

coal wastes)
8 All .

9 . All
10 All

Rule V - (Roads and Rail Loops)

All (for surface facilities, ramp roads and other roads
strictly related to surface mining are not applicable)

Rule VI - (Use of Explosives)

All - If explosives are used.

Rule VII - (Hydrology)

1

2

3

All
All
All (sediment control Is not needed for areas on which the

surface is not disturbed, i.e. areas over underground
workings. However, all water from underground workings
must meet the provisions of this section).

4

5

6

7

3

Applicable only to surface disturbances or subsided areas.
All where used to divert water around surface disturbances.
All for surface disturbance
All for surface disturbances
All ,.





9 All
10 All if applicable
11 All
12 All
13 All
14 All
15 All
16 All
17 All
18 All ' -

19 All

Rule VIII - (Topsoil)

All for surface disturbances "

Rule IX - (Revegetation)

All for surface disturbance

Rule X - (Protection of Fish, Wildlife S Related Environmental Values)

All

Rule XI - (Air Resources Protection)

All for surface disturbances

Rule XII - (Post Mining Land Use)

All for surface disturbances

Rule XIII - (Coal Conservation)

All

Rule XIV - (Alluvial Valley Floors)

All

Rule XV - (Prime Farmland)

All

Rule XVI - (Alternate Reclamation)

All for surface disturbances

Rule XVII - (Auger Mining) :
.

Not Applicable





Rule XVIII - (Underground Mining)

All

Rule XIX - (Prospecting)

Applies to all prospecting

Rule XX - (Bonding)

All

Rule XXI - (Annual Reports)

All

Rule XXII - (Areas upon which coal mining is prohibited)

All

Rule XXIII - (Designation of Land Unsuitable for Coal Mining)

All

Rules XXIV through XXXI are primarily administrative and are
applicable to all coal mining.





r. Montana's use of Section 30 CFR 731.13 (state window)

Montana utilized the "state window" with regards to Section
515(b)(2) of P.L. 95-87. Section 515(b)(2) requires that all surface
coal mining and reclamation operations:

restore the land affected to a condition
capable of supporting the uses which it
was capble of supporting prior to any
mining, or higher or better uses of which
there is reasonable likelihood. . .

Montana feels that the provisions of 82-4-233 MCA achieve the
same goals as 575(b)(2); returning the land to a productive use, and
achieving stability with respect to erosion in a manner which is
better suited for Montana's arid lands. Section 82-4-233 MCA
states

:

Planting of vegetation following grading
of disturbed area. (1) After the operation •

-

has been backfilled, graded, topsoiled, and
approved by the department, the operator shall
prepare the soil and plant such legumes, grasses,
shrubs, and trees as are necessary to establish on
the regraded areas and all other lands affected
a diverse, effective, and permanent vegetative
cover of the same seasonal variety native to the area
of land to be affected and capable of self-regen-
eration and plant succession at least equal in
extent of cover to the natural vegetation of the
area except that introduced species may be used in
the revegetation process where desirable and
necessary to achieve the approved postmining land
use plan. The vegetative cover must be capable of:

(a) feeding and withstanding grazing pressure from
a quantity and mixture of wildlife at least comparable
to that which the land could have sustained prior to
the operation;

(b) regenerating under the natural conditions pre-
vailing at the site, including occasional drought,
heavy snowfalls, and strong winds; and

(c) preventing soil erosion to tire extent achieved
prior to the operation.

The state legislature adopted post-mining land use provisions
of 82-4-233 in 1973 and Montana feels that the Act as it is presently
written is more environmentally protective with regards to post-mining
land use than the corresponding federal language in Section 515(b)(2).
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This is because Montana's post-mining vegetation make-up
(rangeland capable of supporting livestock and wildlife grazing
pressure comparable to that which the land could have sustained
prior to mining), will be stable without any further (or continuous)
imputs from man. Montana's Act does however, also provide the
ability to allow cropping or other, "higher uses", of a mined
area under the alternate reclamation provisions of its Act. For
the implementation of this section, Montana has adopted the criteria
•of 515(b)(1) — (see 82-4-232 MCA and DSL's permanent program
rule XVI)

.

Eastern Montana has considerable marginal farmland. This land
has historically been cultivated during periods when grain prices
are high and thus abandoned (allowed to "go back"), when grain
prices are low (most of Montana's existing coal mines contain "go
back" land). When cultivation has ceased "go back" such lands
historically have been without protective vegetative cover and have
suffered a decrease in their productive capabilities as a result
.of wind and water erosion. If Montana were to allow an area to be
reclaimed to cropland on the basis that it was cropland prior to mini
areas could be reclaimed to cropland which under less favorable
economic conditions could not be profitably cropped and thus

•

abandoned. This abandonment could result in erosion and a long-term
decrease in productive capability.

By requiring that land be reclaimed to rangeland, Montana is
assured that the land will be productive regardless of the agricul-
tural economics at the time of bond release. Many rangeland
species in the Northern Great Plains have evolved on sites under
indigenous climatic conditions. Furthermore, they have evolved
under natural grazing pressure and have proven themselves able to
withstand grazing by cattle.

By restricting non-rangeland reclamation to only those
areas approved in accordance with Montana's alternate revegetation
provisions, the Department can assure that such areas will be
capable of maintaining the alternate use over the long-term.

In summary, Montana's revegetation porcedures are essentially
the same as in the Federal Act, except that if the premining
land-use is a use other than rangeland such a use must be carefully
justified to DSL before it can be replaced after mining. In this
way, land uses which were not suited to the land will be eliminated.
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Statistical information on -Montana coal mining and prospecting
operations [30 CFR 7 3 1 . 1 4~(h)T~

a. Cf^al tonnage

Annual coal tonnage produced in Montana for each of the past
three years is as follows:

1976 - 26,130,671 tons
1977 - 27,393,436 tons
19 7 8 - 26,6 79,17 4 tons

The source of this data is the Workmen s Compensation Division of
the Montana Department of Labor and Industry (Capitol Station,
Helena, MT 59601). Each operating coal mine in Montana is required
to report their tonnage figures on a monthly basis to the
Workmens Compensation Division.

b. Number of mines and mine locations

Since the Montana Strip and Underground Mine Reclamation Act
was passed in 1973, (Title 82, Chapter 4, Part 2, M.C.A.) 11 coal
mines have been permitted by the Department of State Lands. These
mines are listed in Table 2 and are located on figure .4 . All of

Montana's existing coal mines. are producing' or will produce subbituminous
coal with the exception of Knife River Coal Co.'s Savage Mine,
which produces lignite. The only underground coal mine permitted
in Montana is Beartooth Coal Co.'s mine in Carbon County. To
date, (June 30, 1979) no coal has yet been produced from the
Beartooth operation.

c. Acreage for mine permits and prospectijig_^ermits

The total area permitted for strip or underground coal mining
operations in Montana as of June 30, 1979 is 20,393 acres. A
company by company breakdown for the past 3 years is as follows:

June 30, 1976 - December 31, ] 976

Company Acres permitted

Decker 2,810
Western Energy 4,49 5

Westmoreland 1,317
Peabody 1,234
Knife River 47 7

Divide 8

P.M. 12

TOTAL 10,353





January 1, 1977 - December 31, 1977

Company Acres permitted

Decker
Western Energy
Westmoreland
Peabody
Knife River
Divide
P.M.

7 ,427
5,628
1,320
1,234

565
8

14

TOTAL 16,196

January 1, 1978 - December 31, 1978

Company

Decker
Western Energy
Westmoreland
Peabody
Knife River
Divide
P.M.
Coal Creek
Beartooth

Acres permitted

7,514
5,666
2,157
1,234

565
43
14
21
98

TOTAL 17,312

January 1, 197 9 - June 30, 197 9

Company

Decker
Western Energy
Westmoreland
Peabody
Knife River
Divide
P.M.
Coal Creek
Beartooth
Warburton
Spring Creek

Acres permitted

7,515
5,666
2,157
1,280

565
43

100
21
98
10

2 , 938

TOTAL 2 0,3 93





Table 2 - Montana Coal Mines, Existing & Proposed (August 3, 197 9)

I . Exi sting Mines

Type of Coa 1

Name County 1978 prod. Mi ne Class

Decker - West Pit Bighorn 6,355,423 Surface Subb i t urn i nous

Decker - Fast Pit Bighorn 2,312,215 Surface Subb i tumi nous

Western Energy Co. Rosebud 10, 565,750 Surface Subb i tumi nous

Westmore I and Bi ghorn 4,549,558 Surface Subb i tumi nous

Peabody Rosebud 2,080,414 Surface Subb i turn I nous

Kn i f e River Ri ch I and 288, 708 Surface L i gn i te - *
"'

D i v i de Musse 1 shel

1

8,984 Surface Subb i tumi nous

P.M. Musse 1 she 1

1

9,877 Surface Subb i turn i nous

Coal Creek Powder River 8,245 Surface Subb i turn i nous

Spring Creek Bi ghorn Surface Subb i turn i nous

'Warburton BI a i ne — Surface Subb i turn i nous

Beartooth Carbon — Under- Subb i turn i nous
ground

II. Proposed New Mines
Perm i t App 1

i

-

Type of Coa 1

Name County 1 i cat ion Date . Mi ne Class

Shp> 1 1 Oil fo R I nhnrn
(_> 1 y 1 \(J\ II A 1 1n 1 1q+ 1 Q 7 7nuyub i , I.?// ^uKh I "hiirn I none

Con so 1 i dation Coa 1 Co. Bi ghorn ant i c i pated Surface Subb i turn i nous
in 1980

Western Energy Co. Custer ant i c i pated Surface Subb i turn i nous
in 1980

Hathaway Coal Co. Custer
1 1/21/78 Surface Subb i tumi nous

Dreyer Brothers McCone anticipated Surface L i gn i te
(Burlington Northern) in 1980

Montco August 1930

Squirrel Creek





d. Geographic distribution of Montana coal mining and
prospecting areaj3

Figure 4 on the next page shows the geographic distribution,
by county, of existing underground and surface mining activities,
for the period immediately preceeding submission of Montana's proposed
permanent program.









The approximate total area approved and permitted for coal
prospecting in Montana for the past 4 years is as follows:

1976 45 permits 691.2 acres

1977 47 permits 983.1 acres

1973 44 permits 1392.1 acres

1979 (thru 6/30) 44 permits 1251.3 acres

The number of acres disturbed by prospecting holes was
determined by dividing the number of drill holes permitted by
10, as one drill hole equals approximate .10 acres.

Coal exploration permits expire at the end of one year
from the date of issuance unless renewed by the company. Bonds,
however, are retained on each hole drilled until such time that it
is determined that all reclamation requirements have been met.





e. -^Ji?bejr_of_^e_rrniJi_s_ is_^ed^^^ ng_th_e_Jl«ist three years

The number of strip coal mining permits and permit renewals
issued by the Department of State Lands (DSL) pursuant to the
Montana Strip and Underground Mine Reclamation Act for each of the
past three years is as follows:

1976 10 permits 8 renewals

1977 10 permits . 10 renewals

19 7 8 12 permits 2 renewals

The department has not in the past issued permit revisions
as it had no statutory authorization for doing so. All applications
for increase or decrease in the size of a permit area were,
handled as new permits (see 82-4-225, M.C.A. in Appendix A). The
Montana Strip and Underground Mine Reclamation Act was revised
by the 1979 legislature to allow for permit revisions consistent with
the Federal Act (see Section 5 of S.3. 515 in Appendix A).

Beginning in 1977, all coal permits and renewals were issued for
a 5 -year period. Also a consolidation of permits for each mine
occurred during 1977-1978.

The number of coal prospecting permits, revisions, and
renewals issued by DSL pursuant to the Montana Strip and Underground
Mine Reclamation Act for each of the past three years is as follows:

1976 17 permits -. 31 amendments 3 4 renewals

1977 14 permits 3-6 amendments 37 renewals

1978 13 permits . 29 amendments 35 renewals

A coal prospect ing' permit amendment' is issued when a company adds holes or changes
hole locations to an existing permit.

f . Frequency of DSL mine inspections during the interim program

The number of mine inspections conducted at each mine permitted
under the Montana Strip and Underground Mine Reclamation Act between
May 7, 19 7 8 and June 30, 197 9 are as follows:
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Decker (West Pit) - 19
Decker (East Pit) - 17
Knife River - 7

Western Energy - 17
Peabody - 19
Westmoreland - 18

Divide - 9

P.M. - 8

Coal Creek - 9

Beartooth - 6

Warburton - 1

Spring Creek - 1

9* ?Ji?ilHLs of reclamation on surface coal mines and coal prospecti ng
operations

As of June 30, 1979, there were 38 permits (20,393 acres),
for coal mining activities in Montana (see 82-4-221, M.C.A.).
These permits were issued for 11 separate mines. Bond has been
released on none of the permits and therefore no coal mine acreage
has been totally reclaimed in accordance with the Montana Strip and
Underground Mine Reclamation Act (see 82-4-232 through 234, M.C.A.).
Each coal company is required to submit a planting report at least
60 days prior to permit expiration (see 82-4-235) . According to
the latest planting reports received by the Department, 2,292
acres have been regraded, retopsoiled, and reseeded since the
Act's passage in 1973. Regrading has begun at all surface mines
with the exception of those permitted in the past year (Warburton
and Spring Creek)-.

As of June 30, 1979, there were 44 active coal prospecting
operations in Montana. The number of coal prospecting permits
being actively reclaimed as of June 30, 1979 is 48. This later
figure was calculated as the sum of active prospecting permits
plus those permits which have expired during the last two years.

Reclamation is virtually complete on 90 of the coal prospecting
permits issued since this passage of the Montana Strip and
Underground Mine Reclamation Act in 1973. This sum represents the
number of permits that have expired in the past 2-6 years. Total
bond has been released on no coal exploration permits to date,
although on some only a very small amount is still being held by
DSL.

• Proposed future coal production and future production areas

Projected demand for Montana coal for the next 20 years is
shown in Table 3 It is assumed that demand projections will be
met by expansions of existing mines and by the opening of new
mines. All but a very small fraction of Montana's production in
the next 20 years will come from surface coal mines and. all but
a very small amount will be consumed by electric utilities. More
than 98% of Montana's coal production in 19 78 was subbituminous
(see Table 2 ) and it is anticipated that at least 90% of Montana's
coal production in the year 2000 will also be subbituminous. A
listing of existing and proposed coal mines in Montana is given
in Table 2 ) .





Projected geographic distribution of coal prospecting and surface
coal mining and reclamation operations in Montana for the next 3-5
years are shown on Figure 4

.

Table 3 Projected demand for Montana coal--1980-2000i/

Year
Out-of-State

Demand
Mon tana
Demand

million tons/yr million tons/yr

1930

1985 low
med

.

high

27 . 3

28 . 3

35. 3

45 . 8

3

4-10

1990 low
med

.

high

40 .

48
62

5

5

4-10

2000 low
med

.

high

55.0
68 .

88.0

1/Source: "Electric utility coal demand scenarios for
the Montana Energy Model: by Terry Wheeling
for the Montana Energy Research and Develop-
ment Inc. May 197 8.
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9 • Existing and proposed progra m staffin g levels

a • Interim program staffing le v e Is

At present, 15 members of DSL's Reclamation Division (1'4 FTE ' s

)

and 3 members of the Centralized Services Division spend at least
part of their time involved with Montana's coal reclamation program.
This total does not include the employee responsible for administer-
ing Montana's Abandoned Mine Land Program. In addition, the
Commissioner of State Lands and 2 members of his staff have partial
coal program duties. Table 1 (in Section 5) lists departmental
positions involved with DSL's coal and Abandoned Mine Land programs
and the function and minimum qualifications for each position. Four
positions (3 PTE's) in the Reclamation Division are currently funded
by OSM under Interim Program grant pursuant to 30 CFR Part 7 25.

One position is funded under a Cooperative Agreement with OSM for
Abandoned Mine Land Reclamation planning.

The Montana Department of Health and Environmental Sciences
(DHES) analyzes water quality samples collected from coal mine areas
and as such has a small, but Important role to play In the admini-
stration of Montana's interim coal program. A description of
this role and DHES staffing levels are described in Section 5

(pages 12-15)

.

b. Pe rmanent program staffing levels

Four more full-time individuals will be added to Montana's
coal program for the administration of the permanent regulatory
program three in the Reclamation Division of the Department of
State Lands (DSL) and one in the Environmental Sciences Division
of the Department of Health and . Environmental Sciences (DHES).
Funding for these 4 positions will be sought from OSM under a
program administration grant pursuant to 30 CFR 740.

The three positions to be added to the DSL Reclamation Division
staff include a blasting specialist, an administrator for Montana's
SOAP program, (hydrogeologist ) and either a wildlife biologist or
a plant ecologist.

The one position added to the DHES Environmental Sciences
Division would be an air quality specialist. For the sake of
government efficiency, the air quality specialist would be hired
by DHES and would be part of DHES 1 s staff, however he or she would
be permanent assigned to DSL's Reclamation Division and his (or her)
office would be in the DSL building. Day to day direction for
the employee would come from the Reclamation Division of DSL (permit
review, Inspection schedules, etc.) while general direction and
training would come from the Air Quality Bureau of DHES.
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1 . Des cript i on of staffing adequacy £3 0^ CFR 731 ^14 (g)J

Section 5 describes the structural organization and duties of
the Department of State Lands (DSL) with regards to Montana's
existing and proposed coal programs; Section 9 and Table 1, (page
11) describes Montana's existing and proposed staffing levels for
its coal program.

a . Existing sta ff (i nterim regulatory program)

Excluding members of the DSL Commissioner's staff the DSL
Centralized Services Division there are at present 15 DSL employees
(14 PTE's) in the DSL Reclamation Division who spend at least part
of their time involved with the initial regulatory program. The
positions are listed below and in Table 1:

1. Administrator, Reclamation Division
2. Assistant Administrator, Reclamation Division
3. Chief, Coal £ Uranium Bureau
4. Mine Engineer, Coal £ Uranium Bureau
5. Office Supervisor, Billings office
6. Hydrogeologist, Coal £ Uranium Bureau
7. Hydrogeologist, Coal £ Uranium Bureau
8. Plant Ecologist, Coal £ Uranium Bureau
9. Range Scientist, Coal £ Uranium Bureau

10. Geologist, Coal £ Uranium Bureau
11. Soil Scientist, Coal £ Uranium Bureau
12. Permit Analyst, Coal £ Uranium Bureau
13. Administrative Secretary, Reclamation Division.
14. Clerk Typist, (Helena), 1/2 time position
15. Clerk Typist (Billings), 1/2 time position

Percentages of time spent on inspection and enforcement, coal
mine permit evaluation, and other duties, respectively for each of
these 15 employees are given in Table 1. For the interim regulatory
program 2.90 PTE's are devoted to coal mine inspection and enforce-
ment, 4.65 FTE's are devoted to coal mine permit evaluation and 3.5
FTE's are devoted to either uranium permitting duties or other coal
duties (primarily administrative or prospecting) . Included in these
figures is the .05 PTE spent on enforcement activity by DSL's
chief legal counsel.

The Laboratory Division of the Department of Health and
Environmental Sciences (DHES) is the only part of DHES that has
a direct role to* play in the administration of Montana's coal program
during the initial regulatory period. DSL depends upon the Laboratory
Division to analyze water quality samples collected from drainageway s

,

sediment ponds, and other areas on or adjacent to coal mines. Less
than .05 FTE's are currently devoted to the analysis of such samples
and the Laboratory Division's staffing level is adequate for such
purposes (see pages 12-15 )

.
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Montana's Small Operator Assistance Program (SOAP) will soon
be administered by one full-time individual. A description of the
administrative and contractual aspects of Montana's SOAP program
for the first year are given in Section 7, (page 46ff). Because
a large aspect of the SOAP program would be to determine the probable
hydrologlc consequences of a small operator's proposed mining plan,
DSL will hire a hydrogeologist as its SOAP administrator. This
individual will coordinate with other Reclamation Division employees
regarding the preparation of a statement of the results of test
borings or core samples.

The Assistant Administrator of the Reclamation Division
is responsible for development of Montana's Designation of Lands
Unsuitable Program. Some of the workload under this program will
initially be contracted out (see Section 7k). The Assistant
Administrator is also a key liaison with OSM, serves as a wildlife
biologist for the Reclamation Division and handles occasional
inspection duties.-

k • Proposed staff (perman ent regulatory program)

The positions and duties described in Section 10(a) above
would all be retained in Montana's coal program when it administers
the permanent regulatory program. In addition, four more full-
time individuals will be added to the program -- three in the
Reclamation Division of DSL and one in the Environmental Sciences
Division of DUES (see page 66). These four positions include:

16. an administrator of Montana's SOAP program
17. either a wildlife biologist or a plant ecologist,

Coal £ Uranium Bureau -.

18. a blasting specialist, Coal £ Uranium Bureau
19. an air quality specialist, -Coal £ Uranium Bureau

The minimum qualifications for each of these individuals are shown
in Table 1. In addition to their specific professional duties these
four individuals will help ease the increased workload burden on
the entire coal program staff after Montana's permanent regulatory
program Is approved.

For the Montana proposed permanent regulatory program, the
percentages of time spent on Inspection and enforcement, coal mine
permit evaluation, and other duties respectively for each of the 19
employees listed above are given in Table 1. For the permanent
regulatory program, 3.8 PTE's will be. devoted to coal mine inspection
and enforcement, 6.75 FTE ' s will be devoted to permit review, and 3.75
FTE ' s will be devoted to uranium permitting duties or other coal
duties- (primarily administrative or prospecting). Included In these
figures is the .05 FTE spent on " enforcement activity by. DSL'

s

chief legal counsel". [

~

Based on past experience, the Department of State Lands feels that
such FTE levels for coal mine Inspection and enforcement and for
permit reivew are adequate.
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The adequacy of Montana's existing coal program may be judged
by the number of coal mine inspections conducted during the interim
regulatory period. One-hundred and thirty-one inspections were
conducted by DSL between May 7, 1978 and June 30, 1979. Montana
had 9 approved coal mines at the start of this period and eleven at
the end (see Section 8(f) and Table 2). This frequency of inspections
far exceeded that required by Section 502 of P.L. 9587. Individual
mine inspections often take a full day and often involve two or
more inspectors.

Another way of judging the adequacy of Montana's existing
staffing levels is the thorough manner in which permit applications
are evaluated. Montana's Act allows DSL a maximum of 2 4 days of
review after the receipt of a complete coal permit application (see
82-M-231, M.C.A. in Appendix A). An application is considered
complete when a company has submitted data and text showing that
all the requirements of the Act and rules have been committed to
and when it has been determined that the data submitted is of
sufficient quality that the permit review process can be completed
without the need for more information. It Is a Departmental goal
to send a letter informing the company of permit deficiencies
within 60 days of the receipt of the receipt of the application;
such letters often run to 30 pages or more.

Several meetings between company and coal bureau personnel
occur during the course of a permit review. It is a common practice
for our hydrologist or soil scientist to spend a day with his
company counterpart to work on such technical aspects of a mining
plan as drainage designs or alternative methods of highwall reduction.

The education and experience requirements for the positions
listed in Table 1 also reflect on the adequacy of Montana's permanent
program staffing. All 11 members, of the Department's existing and
coal and uranium bureau staff have at least a bachelors degree and
5 members have earned their masters. --

The coal and uranium bureau is composed of competent staff
members each of whom has training and experience In a technical
field necessary for mine permit review and inspections. Such
varied backgrounds provide an interdisciplinary approach to problem
solving. On the larger coal mines, each member of the bureau's
Helena staff reviews a permit application according to their area
of expertise and field inspections are rotated among all coal
bureau members on a regulator schedule. Considerable effort Is
expended on hiring of well qualified and hard working individuals.
Minimum qualifications for employment in the coal -and uranium
bureau will remain just as high during the permanent program.

DSL will add staff members to Its Reclamation Division as
Montana's coal regulatory program demands increase. Funding for
such new positions will come from state general fund monies .and OSM
permanent program grants. ;:; .
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11. Technical and professional personnel available from
other agencies [30 CFR 731. 13(1)

3

DSL will use members of the Montana Department of Health and
Environmental Sciences (DHES) Laboratory Division and Air Quality
Bureau in its administration of the permanent program. DSL depends
upon the Laboratory Division to analyze water quality samples
collected from drainageway s , sediment ponds and other areas on or
adjacent to coal mines (see Section 5, page 12). Also, as a part
of the permanent program an additional air quality specialist will
be added to the staff of the Air Quality Bureau for the administra-
tion of the permanent program (see Sections 9 and 10). The air
quality specialist's duties would include review of air quality
measures for fugitive dust at each of Montana's coal mines and also
over-site of coal mine air quality monitoring.

Other professional staff members of DHES ' s Air Quality and
Water Quality Bureau's, while not having specific coal program
duties, often advise members of DSL's Coal and Uranium Bureau on
technical matters. A description of the duties of these two bureaus
is given in Section 5.

Because DSL does not have an archaeologist on its staff it
relies on permit application review in these regards from the staff
of the State Historic Preservation Office (SHPO). The Montana SHPO
has always been generously willing to assist DSL with regards to
the protection of cultural resources. Its staff includes an
archaeologist, a historian, and an historical architect.

Advice on technical matters is also occasionally sought from
professional staff members of the U.S. Geological Survey, the
Environmental Protection Agency and the Office of Surface Mining.
Technical advice from OSM is an integral part of Montana's program
and DSL views the regional staff in Denver as a staff extension
when such . expertise is needed.

Montana does not rely to a great extent on other agencies
for staff assistance because it hires comptetent staff members,
each of whom has training and experience in a technical field
necessary for mine permit review and inspection (see Section 9 and
10). The depth of the department's in-house expertise is also the
reason why DSL sees little need to enter into cooperative agreements
with other agencies for staff support.
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12. Budgetary summary for Mon tana's coal program [30 CFR
731. 14 (L) ]

Table 4 gives a budgetary summary for Montana's coal program
for the prior and current fiscal years, and the projected annual
budget for each of the next 2 fiscal years. These budgets assume
supplemental funding for permanent program administration under
30 CFR 740. Excluded from these figures are the proposed budgets
for Montana's abandoned mine land reclamation program.

Tables 5, 6, 6a, and 6b give line-item cost break-downs
for Montana's coal program for FY 1979 - FY 1982. Program budgets
for FY 1981 and 1982 came from preliminary line-item estimates
by DSL and are therefore subject to change. All budgetary data
in this section are calculated for the State of Montana fiscal
year which runs from July 1 to June 30.

Indirect costs included in the budget summaries amount to 15%
of the funds budgeted for salary and benefits. Indirect costs
include accounting and other bookkeeping expenses associated with
DSL's administration of OSM grants. Such costs are incurred
by DSL's Centralized Services Division, which has 3 staff members
that spend part of their time on OSM related work.

Utilizing monies received under an interim regulatory program
grant, DSL will soon contract out a study designed to determine
how it should calculated Indirect charges for future OSM grants.
Indirect cost figures may be revised according to this study.

State funding for DSL's Reclamation Division comes from two
sources: the state general fund and DSL's "Reclamation Account."
The Reclamation Account is composed of permit and violation fees
paid during 2 previous fiscal years. In FY 79, approximately 95
percent of Reclamation Division funding came from the general fund
and approximately 5 percent came from permit fees and violations.
Funding for the Commissioner and members of DSL's Centralized
Services Division and Commissioner's staff involved with Montana's
coal program comes from the state general fund.
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Table 4 - Budgetary Summary of Montana's Coal P_rqgra[n_for_FY 1979 throu gh 1982

Fi seal

Year Source of Funds
.

^btotaj[ _Tqtal

1979
b

State $221,078
OSM - initial regulatory program JL^000_ $351,078

1980° State 232,702
OSM - initial regulatory program

and permanent program
adm i ni strati on $192,458

OSM - program development 150,966
OSM - SOAP-- 42,078 385,502 618,204

1981 State-- -— 255,967
OSM - permanent regulatory program 423 ,916 ^ 679,883

1982
G

State — _________ 279,003
OSM 462,069 741,072

a
Data are based on the State of Montana fiscal year which runs from July 1

through June 30.

^A funding breakdown for FY 79 is given in Table 5.

—

A funding breakdown for FY 80 is given in Table 6.

^A preliminary funding breakdown for FY- 81 is given in Table 6a.

e
A preliminary funding breakdown for FY 82 "is given in Table 6b.





Table 5. Line item summaries of Montana coal program
for State FY 1979 3:

Subtotal Total

State Funding

Reclamation Division (9 FTE's)
Salary 137,573
Benefits : 19,253
Contracted services 6,232
Supplies and materials 2,135
Communication and transportation 2,622
Travel 20,690
Rent- 675
Repairs and maintenance 314

Other expenses 225

Equipment 135 189, 854

Commissioner (.50 FTE)

Salary ; 15,600
Benefits—7 2,496 18,096

Chief Legal Council (.50 FTE)
Salary 10,363
Benefits 1,658 12,021

Centralized Services Division (.09 FTE)

Salary --
. 954

Benefits 153 1,107

Total State funding 221,078

OSM Fund ing (initial program grant)

Reclamation Division
Salary — 40,000
Benefits '— 5,600
Contracted services 5,000
Supplies and materials 800

Comiounicat ion and transportation -0-

Travel 22,000
Rent ;

-0-~~

Repairs and maintenance -0-

Other expenses 600
Equipment 56 , 00

Total OSM funding 130,000

All coal program funding for FY 79 was for the Montana
Department of State Lands.
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Table 6 L ine item summar ies of Montana coal program FY 80—'

State funding Subtotal Totals

Reclamation Division
Salaries $139,191
Benefits 22,173
Contracted Services 6,607
Supplies & Materials 2,264
Communication & Transportation 2,779
Travel 12,373
Rent . 711
Repair & Maintenance 333
Other Expenses 12,668
Equipment 180

Commissioner, DSL (.50 FTE)
Salary
Benefits

Salary
Benef its

$ 16, 756
2,681

TE)

$ 11,035
1, 766

$199,279

$ 19,437

$ 12,801

Centralized Services Division, DSL
(.09 FTE)

Salary • $ 1,021
Benefits 164

$ 1,135

Total State Funding $232,702

II. OSM funding

A. Initial regulatory program and permanent program administration

• ".. ' "

:

.
'. Subtotal

Reel. Div. (DSL) & Env. Sciences Div. (DHES)
Salary $ 76,753
Benefits "• 12,393
Contracted Services 30,000
Supplies &. Materials 1,400
Communication & Transportation
Travel "

.

' 25,000
Rent . . 5,040 - .-

Repair & Maintenance • ~~ . - .

a /

- All coal program costs in Table 6 for FY 80 are for the MT Dept.
of State Lands unless otherwise indicated.





Table 6 (cont . )

II. OSM funding (continued)
Sub total

Other Expenses $ 4 500
Equipment 24,' 000
Indirect costs ^3 372

Total OSM funding $192,458

B. Program development (federal share)

Subto tal

Reclamation Division
Salary $
Benefits
Contracted Services 98,827
Supplies & Materials 1,979
Communication & Transportation
Travel

. 14,400
Rent '

.

Repair & Maintenance
Other Expenses . 12,560
Equipment : 23,200
Indirect Costs

Total program Development $150,966

C. Small Operator Assistance

Reclamation Division
Salary ' $ 7,722
Benefits , 1,348
Contracted Services 28,662
Supplies & Materials 50
Communication & Transportation
Travel • 1,536
Rent
Repair & Maintenance L -

Other Expenses 1,104
Equipment . 296
Indirect Costs 1,360

Total Small Operator Assistance $ 42,078

Total OSM funding $385,502
Total Montana Program Funding for FY 1980 $618,2 04
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Table 6a -- Estimated line item summaries of Montana's coal
program for FY 1981

State Funding

Reclamation Division
Salaries $153,110
Benefits 24,390
Contracted Services 7,267
Supplies & Materials . 2,490
Communications & Transportation. 3,056
Travel " 13,610
Rent 782
Repair & Maintenance 366
Other Expenses 13,934
Equipment 199

Commissioner (.50 FTE)
Salary $ 18,431
Benefits 2,949

Chief Legal Counsel (.50 FTE)
Salary $ 12,138
Benefits 1,942

$219,204

$ 21,380

$ 14,080

Centralized Services
Salary $ 1,123
Benefits ' 180

$ 1,303

Estimated Total State Fund $255,967

II. OSM Funding - Permanent Regulatory Program (Includes SOAP)

Salary " $109,000
Benefits 17,440
Contracted Services 164,560
Supplies & Materials 1,650
Communication & Transportation
Travel 71,500
Rent 20,800
Repair & Maintenance
Other Expenses 12,000
Equipment 8,000
Indirect Costs 18,966

Total OSM Funding $423,916 ..

Total Montana Program Funding for FY. 81 $6 79 , 883
.
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Table 6b - Estimated line item summaries of Montana's coal
program for FY 1982

I. State Funding

Reclamation Division
Salaries -

- $166, 890
Benefits ' 26,585
Contracted Services 7,921
Supplies & Materials - 2,714
Communications & Transportation 3,331
Travel 14,835
Rent 852
Repair & Maintenance 399
Other expenses • 15,138
Equipment 217

Commissioner (.50 FTE)
Salary 20,090
Benefits 3,214

Chief Legal Counsel (.50 FTE)
Salary 13,230
Benefits 2,117

Centralized Services
Salary 1,224
Benefits 196

$238,932

$ 23,304

$ 15,347

$ 1,420

Estimated Total State Fund $279,003

II. OSM funding - Permanent Regulatory Program (includes SOAP)

Salary $118,810
Benefits 19,010
Contracted Services 179,370
Supplies & Materials 1,799
Communication & Transportation
Travel 77,935
Rent 22,67?
Repair & Maintenance
Other Expenses 13,080
Equipment 8,720
Indirect Costs 20,673

Total OSM Funding $462,064-
Total Montana. Program Funding- $741 , 06.7":
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13. Physical resources availab le for use in Montana's coal program
[30 CFR 73lTT4(m)]

a . Office location and size

The Department of State Lands' main offices are located in Helena,

Montana at 1625 11th Avenue (59601). Staff members involved with Montana's
coal program occupy approximately 2000 square feet of floor space at this

address. Because of staff growth as a result of Montana's administration of

the Federal Strip Mine Act (see Sections 9 and 10), DSL's Reclamation Division

needs additional office space and the owner of the building leased by DSL is

adding an additional 2,800 square feet of floor space to the west side of the

structure for the Division's use. The Helena office phone number is (406)

449-2074.

In addition to the Helena office, the Division also maintains a small

field office in Billings, Montana at 1245 29th Street (59101). Its phone
number is (406) 259-3264. Staff members involved with Montana's coal program
occupy approximately 325 square feet of floor space at this address.

Section 10 lists the 19 Montana permanent coal program staff positions.
These 19 individuals would have available to them approximately 5,125 square

feet of office space in the Department's Helena and Billings offices. Assuming
that approximately 1/2 this space would be utilized for file cabinets, meeting
rooms, bookcases, equipment storage, etc., this would leave approximately 135

square feet per employee.

The Department of Health and Environmental Sciences' (DHES) main offices
are also located in Helena. The Air Quality and Laboratory Division Bureau
have their offices in the Capitol Office complex (Cogswell Building) and the
Water Quality Bureau has its offices at 555 fuller Avenue. Office space is

adequate for existing staffing levels and additional office space will not be

required for DHES employees under the permanent program since the one
additional air quality specialist necessary will be located at DSL's Helena
office (see Section 9). The Laboratory Division's chemistry laboratory, an
important part of Montana's coal program is 5,600 square feet in size.

The Environmental Services Division of DHES has a field office in
Billings, Montana located at 3304 2nd Avenue North.

b . Vehicles

The Department of State Lands currently owns 3 vehicles which are used
exclusively by the Reclamation Division for coal mine and prospecting hole
inspections. These include a 1975 1/2 tone Dodge pickup, 1976 Dodge 4-wheel
drive Ramcharger and a 1976 1/2 ton 4-wheel drive Chevy pickup. In addition,
the Department leases a 1975 Chevrolet Suburban from the Montana" Depatment of
Highways for use during coal mine and prospecting hole inspections. Occasion-
ally, vehicles are checked out from the state motor pool when one of the above
4 vehicles are not available. Adequate motor pool vehicles are also available
to the Department of Health and Environmental Sciences.

c. Equipment

Equipment owned by the Reclamation Division of DSL is listed in Table 7.





Table 7. Equipment owned by the Reclamation Division of the Department oif

State Lands

1

1

1

1

1

1

1

1

2

1

1

1

1

1

1

1

1

3

2

1

1

1

1

2

10
1

2

1

1

1

2

1

1

1

3

1

CT.
1

1

2

1

1

2

1

1

Item No. Item

Noreclo Pocket Dictator 2

H-P 97 Programmable Calculator 2

Conductivity Meter 2

Monroe 1930 Calculator 2

300 ft. steel chain 13 pr

.

Nikon F-2 camera w/accessor ies 11 pr.
Nikon 8 0-2 0mm 2 0m Lens 1

Nikkormat 182 5 camera 1
Hach acid mine drainage kit

. 1

Dictating equip, w/transcr iber 1

Kodak slide projector ' 1

slide carousel 1

Prototype camera mount - - 1

Drafting table 1

Roll tracing unit 1

Drafting stool 3

Nikon F-2 camera w/F2 lens 1

Kodak tele-instamatic camera 1

Olympus 3 5mm camera 1
Sharp 808 calculator 1

Abney level 1

Polar planimeter 1

Barrell auger 1
Wooden stadia rods 1

Live animal traps 1

200 ft. steel tape -, 1

100 link chain- 66 ft. lufkin 1
Loggers tape - 75 ft. 2- pr

.

Brunton pocket compass 1
K & E pocket compass
Silva range compass
Increment borer w/extra bit
Sony T-66 cassette recorder
Movie screen
Hi lift jack
Wilkie peilcompass
Metal spikes
Teledyne post drafting instr.
Stereoscope
Leitz hand levels
Suunto PM-5 clinometer
Range pole 2 sections
Rod targets
Rod level . * ... . _ _ .

Leveling rod >-~
:

••_ - . , - -- c =
-

Self rescuers l-'i t:.z •-'>-: :
tfc

~-

-

Hard hat w/light clip
Battery pack & light
Battery recharger (for self rescue

Belt (for self rescuer)
Safety glasses
Safety toes
Filling tool kit
CB radio w/antenna
Salinity meter S-C-T
300 ft. steel engineers tape
Kern one second theodolite
Wooden leg extension tripod
Surveying altimeter
One mile autoranger EDM
Aluminum extension leg tripod
Triple lateral prisms
Tribach & tribach adapter
Seismometer
Engineering seismograph
Air wave detector
Tripod
Drying oven (for vegetation)
Top loader balance
Rolling disk planimeter
60° trapazoidal flume
Old-Delft scanning stereoscope
Water level measuring device
Rubber packs w/safety toes
Portable gas-powered winkie dri
with rods and bit





In addition to the items listed in table the Reclamation
Division has an adequate number of desks, phones, typewriters, file
cabinets and other office supplies and materials to efficiently
maintain its two offices. Several pieces of equipment listed above
were purchased with OSM interim enforcement grants pursuant to
30 CFR 725.

d. Additional vehicles and equipment need ed for the permanent program

Additional vehicle and equipment purchases necessary for
implementing the permanent program will include:

1. The computer hardware and software necessary for a data
storage and retrieval system to implement a program for
designating lands unsuitable for coal mining (see Section 7k).

2. An IBM Mag Card II Typewriter to aid secretarial efficiency
within the Division.

3. At least one extra vehicle for. mine and prospecting
inspections (this would be necessary regardless of whether
we sought coal program approval)

.

4. Additional desks, phones, etc., as new employees are added.

It is anticipated that the above will be purchased with OSM
funding pursuant to 30 CFR 740.
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1 4 . Other programs admin istered by the

Montana Department of State Lands (30 CFR 731.14(0 ))

The Department of State Lands (DSL) has two primary duties; one is the

management of state-owned lands, the second is administration of state and federal

mined land reclamation statutues. In accordance with such duties, the Department

is organized into a Land Administration Division, a Reclamation Division and a

Centralized Services Division.

Individuals on the Commissioner's staff are administratively part of the

Centralized Services Division.

DSL's Land Administration Division oversees the leasing, sale, exchange,

improvements, and overall management of state-owned lands. The Land Administration
Program is charged with the appraisal and reclassification of all state lands by

identifying and utilizing multiple-use concepts.

DSL's Centralized Services Division is charged with providing the necessary
administrative services for the department. The program processes in excess of

$15 million in trust income annually and also issues and maintains surface and

mineral leases on 5,000,000 acres of school trust lands. The program is responsible
for distribution of the interest and income received from lands and investments and

for maintaining the permanent fund accounts involving $35,387,542.18.

Part of the Commissioner's staff includes an Environmental Administrator and

three environmental planners. These individuals prepare environmental assessments
for the Department. An environmental "impact statement is prepared on all major
actions of the Department having a sign i ficant' impact on the human environment.

The Reclamation Division of DSL administers Montana's mined land reclamation
statutes including the Montana Strip and Underground Mine Reclamation Act (coal

and uranium), the Montana Strip and Underground Mine Siting Act (coal and uranium),
the Montana Opencut Mining Act (sand, gravel, scoria, bentonite, clay and phosphate)
and the Montana Hard Rock Mining Act (metals).

The_0pencut and Hard Rock Mining Acts require that a company receive approval
on a mining and reclamation plan from DSL prior to the commencement of mining. Both
Acts require a company to file a performance bond and charge DSL with conduction of
inspections. Penalties are imposed for violations of either Act. The Montana Hard
Rock Mining Act also requires that a company permit and bond exploration activity
with DSL.




